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INTEODUCTION. 


The Mussulmans of India are generally Soonneen of the 
Ilarujiie sect. But practices peculiar to the Sheealis have 
long prevailed to a great cxtiuit in certain Ioc|ilities, and 
many avowed professors of the doctrines of that sect ai*e to be 
found in places that wore subject to Sheenh governors in 
Mussulman times. The numbers of th^se votaries would 
naturally increase when the governments became hereditary 
in Shveah families, and would he multiplied more and more 
as the local governors hccamc j)ractically iudopimdent of tho 
Supreme Head at Delhi. At length, when tho allegiance 
became little more than nominal, it is not surju'ising if, in 
some places, the sect of the actual ruler should come to 
preponderate over that of the distant and merely nominal 
head ; according to tho Arabian adage, which says that “ all 
people follow the religion of their kings.” The saying was 
exemplified to tho fullest extent in IVu'sia, whore tho whole of 
the people have become ^SZ/ccaZ/cS since the accession of the Soofee 
dynasty in a.d. 1499.^ The process of assitnilation was less 
rapid in India, where, though several of tho NuivahH, or local 
governors, wvro Shoe aha, they acknowledged at least a nominal 
dependence on Delhi^j^and never v^uiturcd to make any 
ostensible change in the law of their pro\dnces. This was 
eminently tho case in '"Oude, tho Nuivahs of which wore 
hereditary Viziers of the empire, and, though long virtually 

* In that year Ismail, the first of tho (I;ymasty, proclaimed tlio 
Sheeah faitli to be the national religion of the country, — MALcoi^fti’a 
History of Persia^ vol ii note, p. ^347. 



INTEODXJCTIOK. 


xii 

iudopendont, did not thfow oflf tlieir allegiance to .it till the 
year 1818, when the Nuwah Vizier Ghaziood-deen ITyder, 
with the consent, and, indeed, at the suggestion, of the 
British Govornmeiii, assumed the title of Padshah or King. 
It was not, however, till the iicccsBion of Umjiid Ally 
Shah^ that ^ny formal alteration was made m the law. 
Until that time the only Mooftee, or public expounder of the 
law, was a Soon nee, and all cases that came before the King’s^ 
tribunals were decided by S()(>}niee law. The last-mentioned 
sovereign appointed a Shnah tMooJfee, and thenceforth the 
Sheeah became the general law' of the province. Still, how'- 
ever, in suits where Ijotli the parties wtre j^oon)tecs, or one of 
them was a Sooinue and tlie other a Hindoo, Soonnee law 
continued to be the rule of (hrision. in all other suits judg- 
ment w'as given according to the Sheeah code/' This system 
seems to have continued till tin* Province was annexed to the 
Britisli ftomiiiions, by wliich time the Sheialth had acquired 
HO great an asceiutincy that they were found numerically to 
})rej)()nderjit(‘ very inucli <ner the othc'r sect of Mussulmans.^ 
After the uimexatioii tlu' more ecjuiiahle rule of the British 
Regulations was introduced, and Sheeah law’ is now adminis- 
tered only in suits rc'garding marriage and inhefitance, and 
other collateral matters, where the parties ar(‘ Sheeahs. There 
is no doubt, bow’ever, that its general importance is much 
increased hy the larg('r numher of ]>ersons wlio have l>eeii 
brought within the ^-jdiere of its operation. 

The W’ord Sheeah, or Shceut, ])roperly signities a troop or 
sect, but has hecome the distinctive appellation of the 
followers of Aly, or all those w'ho maintain that he w’as the 
first legitimate Khidee/ah, or successor to Moohummfld, 
though the fourth in actual succession ; and that the Imaihut 
or spiritual and temporal headship of the iMussulinau com- 
munity belongs by bereditary right ^to his descendants hy 
Fatima, the favourite daughter of the Prophet, and the only 
one of his children that left any off^)riiig. Aly was thus, 
according to tliem, the first Imam, his eldest son IlasHun the 

* Corresjfonde7jf'e rt'hdtug to Xattre Laira hi Hade, p, 

» Jhul p .‘i. 
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second, liis second son lIooHHrm tlie third, uiul Altf surnamed 
Zeen-nJ-Ahidecn, the son of Iloos^ein, the fourth. On this 

death a schism took pface in the sect, a part of whom 
adhered to one of his sons called Zeijib thence takiiij^ the 
name of Zeydians, wdiile much the jj^n^ater part of them 
ucCnowledged another of his sous named Moolnimmud Buklr, 
as the fifth Inubn, Moohitvimnd Ihddv wm succeeded hy his 
sou Jdfrr Sffdik, as the sixth Imam ; and these two are the 
*jgreat heads of the Imam(am, as a distinct school of law. 
Jdfer Sadilc appointed his eldi'st son Ishmarl to succeed him 
in the Imdmu^, and, on his ])rcmuture death, nominated his 
second son Moom Katim, sometimes called Moosvj/ Beza, to 
be his successor. This second appoiniinent ga\o rise to 
another and greater division among th(‘ Shceahn: for part 
of them denying JaU'r Sadi/dn right to nialto it, d(‘clar(Hl 
in favour of tlie son of Inhinael, thence taking the name 
of IshmavViaim, while the greater number of them Adhered 
to Moom Ka::im, wliom they acknowlcdgt'il as the seventh 
Imam. From him tht^ dignity des^'ended lineally for live 
more generations, till it ended in the Imam the 

t\velfth and last, who is su])])osod by the sect to be still 
alive, tbouf]^) he has withdrax^ii for a time from humun 
observation since his hist uppearance on earth. The gn^at 
body of ShecaltH who acknowledge Kazim and his 

descendants as the true Imamu are calk'd AHina-adienahi^, 
or TwTlve-eans, us being followers of the tw^olvc' Iinamn, 
and also Imdmee(i}t>^, because, according to Mr, Sale,^ they 
assert that religion consists solely in the know^lodgc of the 
true Imam. Fut they arrogate to themselves tluj title of 
JMcmminrctt,^ as being the only true l>e]ievers. During tlie 
absence of the Imam, the spiritual and t(*mporal government 
of the whole Mussulman conimunit}^ is suiiposcd by them to 
have devolved on the M*^){ijtahidH, or enlightened teachers of 
the law. And in Pei^sia, wdiere the sect has prevailed since 
the accession of the ik^oTvr dynasty, it w^as not till a late 
period in its history that the actual obedience of the sovereign 

* Prdhninanj Discourse to Tratishiiion of the Koran, p. 

* Fost^ p. 215. 
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Christians and Jaws, but the Ilaiiifite rejects Mcfjooseeahs or 
fire - worshippers, who are included ainoiig thorn by the 
Sheeah (29), * 

The Hhovulta do not appear to make any distinction 
between invalid and valid marriages, all that are forbidden 
being apparently void according to them. But the distinction 
is of little importance to the parties themselvfis, as under 
neither of the schools* does an unlawful marriage confer any 
inheritable quality upon the parties ; and the rights of the^ 
children born of such marriages are determined by another 
consideration, which will be adverted to in the proper place, 
hereafter. 

With regard to the servile marriage of the Shreahs, it is 
nothing more than the right of sexual intercourse which every 
master has. with his slaves ; Init tliere is the same difference 
bot\vecn the two sects, in this case, as in that of marriage by 
contract According to the Han'ijitvH the right must be 
]>craianent, by ihjj w^oman’s being the actual property of the 
man. According to the 67/ccu//«, the right maybe temporary, 
as when it is conceded for a limited time l)y the OA^er of the 
slave (52). When a slave has borne a child to her owm master, 
W'hicli ho acknowledges, she becomes his oom-i-trulud or 
mother of a child, and cannol be sold, wdiile she is (mtitled to 
emancipation at her master's deafli. According to the Han}- 
Jifen, these privileges are permanent, but, according to the 
Shecahs, the exem]:»tion from sale is restricted to the life of 
her child, and her title to emancipation is at the expense 
of her child's share in the master's estate (57). If that be 
insufficient, her enfranchisement is only j)ro tanto, or so far 
as the share will go. Where the child’s father has only^an 
usufrncluary right in the mother, the child is free (56), though 
the mother, being the property of another, does not acquire 
the rights of an oom-t-icuhul. ^ * 

With regard to the persons who maj^ be legally slaves, 
there seems to be little, if any, difference between the two 
sects. According to the Sheeahs, slavery is the proper con- 
dition of huriihet^s, or enemies, with the exception only of 
Christians, Jews, and Majoosees, or fire-worshippers, so long 
as they continue in a slate of zimmut^ or subjection to the 
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Mussulman^ community. If they renounce their zirnmiit, they 
fall back into the condition of "ordinary htmihees ; and if a 
person should buy from a htirnhee, his child, or wife, or any 
of his consanguineous relations, the person so purchased is to 
Ik 3 adjudged a slavo.*^ There seems also to ho hut little difler- 
ciico in the manner in which slaves may be enfraiJchised, or 
their bondage qualified by kltahut and iudhecr^ But there is 
an important dittcronce as to children ; for, according to the 
flantfites, a child follows the condition of its mother, being 
free or a slave, as she is the ont* or the other ; while, accord- 
ing to the Sherahs, it is free, if either of its parents be so (46.) 

Both the sects arc agreed that marriage may bo dissolved 
])y the husband at any time at his pleasure, and to such 
dissolutions they both give the' namt* of tidftk. But the 
llani/ili'b include under that term which is^ u release 

given to the woman by her husband, at her own request ; 
rirni, where the separation is only consequential on a thargo 
of adultery by the husband against his wife; and zihar and 
('da, by which connubial intprcoiirso is suspended until expia- 
tion is made by the husband on account of certain expressions 
used by him towards his wifis 1’hoy, however, also employ 
the word in a nion^ rostricto^l sense, by which it is con- 
fined to dissolutions of the marriage tie (dfected by the use 
of that word, or others vvhic^j ar<‘ deemed equivalent to it. 
Taldk, in its widest sense*, 1 have translated in what T may 
now term the* First Part of this Digest by the word divorce ; 
and, in its narrower acceptation, by the word repudiation. 
Khoolay and the other subjects just mentioned, are treated 
by the Shecalis as quite distinct from tuhik/m separate books; 
but, •as they are all nearly akin to it, I have followed the 
arrangement of the Digest, and included them all together 
with tidal proper, or repudiation, under ono general In^ad of 
divorce. « ^ 

There arc some important differences between the repu- 
diation of the two sects. Thus, while the Jlatufdcs recognize 
two forms, the >SV;o/mcc and liiulawec, or regular and irregular, 
as being equally efficacious, and subdivide the regular into 


Shuraya-oohlatam, j> ^51 


h 
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two other forms, one of which they designate as aiming or 
best, and the other as ImsiiUy or good, — the Shtcahs reject 
these distinctions altogether, recognizing only one form of the 
Soonnee, or regular (118). So, also, as to the expressions by 
which repudiation may be constituted ; while the Ilamfiics dis^ 
tinguish between what they call sureeh, or express words, \Vhicla 
are inflections of the word taUtky and various expressions 
which they term Idnayaty or ambiguous, the ShceaJiH admit 
the former only (113). Further, the Ilanifites do not require 
intention when exi)ress wordsjire used ; so that, though a man 
is actually compelled to use them, the repudiation is valid 
according to them. Nor do they require the presence of 
witnesses as necessary in any case to the validity of a reimdia- 
tion; while, according to the both intention (108), and 

the jmjscnce of two witnesses in all eases, arc essential (117). 

liotli sects agree that repudiation may bo cither ham 
(absolute), or ntjace (revocable) ; and that a repudiation given 
three times cannot be revoked, nor a ^voman so repudiated be 
again married by her husband until she has been interme- 
diately married to another man, and the mairiagc with him 
has been consummated. But, according to the Jliutijltcffy 
repudiation may be made irrevocable by an aggi;avation of the 
terms, or the addition of a ficscription, and three repudiations 
may be given in immediate succession, or even nnico contejctu, 
in one ex])rcssion ; Avhile, according to the ShccaliH, on the 
other hand, the irrevocability of a repudiation is dependent 
on the state in which the woman may be at the time that it 
is given ; and three repudiations, to have their full effect, 
must have two intervening revocations (119). To the hdtn and 
rujace repudiations of both sects, the Shceahs add one pecu- 
liar to themselves, to which they give the name of the fuldk- 
oohidduty or repudiation of the idduty and which has the 
0 fleet of i*endoring the repudiated woman for ever unlawful to 
her husband, so that it is impossible for them ever to marry 
with each other again (119). .. ^ 

The power of revocation continues until the expiration of 
the idduty or probationary period for ascertaining whetber a 
woman is pregnant or not. After it has expired, the repu- 
diation becomes absolute, according to both schools. So long 
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‘ as it is revocable, tbe parties arc still in a manner liusband 
and wife ; and if either of them should happen to die, the other 
has a right of inheritance in the deceased’s estate (294). 

, With regard to parentage, maternity is established, 
goc<»rding to the llanJ/iies, by birth alone, without any 
regard to the connection of the parents being lawful or 
not. According to the Shecahs, it must in all cases bo 
hiwful ; for a ividud~ooz-z\nHy or illegitimate child, has no 
descent, even from its mother ; nor arc there any mutual rights 
of inheritance between them (8?)5). For the establishment 
of paternity there must have been, at the time of the child’s 
conception, according to both sects, a legal connection between 
its parents by niJirriago or slavery, or a semblance of cither. 
According to the JlaiuJiteR, an invalid marriage is sufficient 
for that 2 )UiT) 0 se, or even, according to the head of the school, 
one that is ])ositively unlawful ; but, ficcording jo the 
Shcralis, the marriage must in all cases bo lawful, excO])t 
when there is error on tlu^ l)art of both or eitlier of the 
])aren1s (878), Again, as to children by slaves, express acknow- 
ledgment ])y the father is I'ccjuired by both the sects, ('xc(ipi 
when the slave is his oitm^l-Kidudy or has already borne a child 
to him ; for, though, according tci the SJtcrahs, tliore arc two 
reports on the sulyect, yet, the most generally n^ceivod of 
these, a slave does not become ilioJiniHlc or wife' of her masteT 
by mere coition, and her child is not affiliated to him without 
his acknowledgeuiumt (150). With regard to children hegottim 
under a semblance of right, the Udiufiirn require Homo 
basis for the semblance in the relation of the j)artics to 
each other ; while, according to the S]iC(%i]is, bond fido 
belief on the part of the man that the woman is his wife or 
his slave seems to be all that is required ; wffiilc no relation 
short of a legal marriage or slavery, without such belief eithei 
on the part of the man* the w^oman, would apparently bo 
sufficient. . 

On tbe subject of tdfetimony, both schools require that it 
shall ho direct to the “point in issue ; and they also seem to 
be agreed that when two or more witnesses concur in assert- 
ing a fact in the same terms, the judge is bound by their 
testimony, and must give his judgment in conformity with 

h 2 ‘ 
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They agree in requiring that a witnosa should in 
general have full knowledge? by the cognizance of his own 
sense's, of the fact to which He is bearing testimony ; but 
both allow him, in certain exceptional cases, to testify on 
information received from others, or when ho is convinced 
of the fact by inference from circumstances with which it ifi 
connected. 

Ntmih, or descent, is included by both sects among the 
exceptional facts to which a witness is allowed to testify 
when they are generally notorious, or when he has been 
credibly informed of ibem by others. 'Eut, according to the 
Ilatii/ttfHy it is enough if the information be received from 
two just men, or one just man and two just women, while 
the require that it should have been received from 

a consid(irable number of persons {jumani) in succession, 
without any suspicion of their having got up the story in 
omicci^. The IlauififeH class marriag(‘ among the excep- 
tional facts together with ininnh : hut, according to the 
ShecdliH, it mo]’c properly follow’s the general rule wdiich 
requires that the witness should have th<' direct evidence 
of his own senses to the fact to wdiich he is giving his 
testimony. They seem, however, to admit an* exception in 
its favour ; for they reason, that as w’O adjudge Khoodvijah 
to have been the inoibcr of the daughter of th(' 

Prophet, though w^c know it only l)y general notoriety and 
tradition, which is but continued liearsay, so also w^c may 
equally decide her to have been the Prophet’s wife, for which 
w^e have the same evidence, though w^c wTro not present at 
the contract of marriage, nor ever heard the Pro]>het acknow^- 
Icdge it.''‘ 

Both sects are agi*eed that a witness may lawi’ully infer 
and testify that a thing is the property of a particular person 
when he lias seen it in his possession ; and so, according to 
the Ilanifitfn, when a person has seen a man and woman 
dwelling in the same house, anti })ehaving familiarly Avith 

^ I have not found any express statement to this effect in tlio Book 
of Shuluukn in the Shura yff, but it is everywhere implicd- 
Shuraija, p 504. 
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eacli other in the manner of married persons, it is lawful for 
him to testify that she is his mfe, in the same way as when 
he has seen a specific thing In the hands of another,” The 
Sheeahs do not apply this principle of inference to the case 
of marriage, and there is no ground for saying that according 
%o them marriage will be presumed in a case of pfoved con- 
tinual cohabitation.^^ 

With regard to the remaining subjects treated of in this 
volume ; there is a difference between the two schools as to 
the person who is entitled to* claim a right of Hlioofa^ or 
pre-emption. According to the llanifiiei^ tho right may bo 
claimed, firstly, by a partner in the thing itself ; secondly, 
by a partner in its rights of water and way ; and, thirdly, 
by a neighbour. According to the Hhccahs^ tho right belongs 
only to the first of these, with some slight exception im favour of 
tho second, Tho claim of tho third they reject altogether (179), 
In gift tho principal difference between the schools that 
n gift of an undivided share of a thing, which is rejected by tho 
is quite lawful according to tho Sheeahs (204). In 
appropriation and alms there do not seem to ba any diflbronccs 
of importance between the two schools. And in wills tho 
leading difference seems to bo, ^at, while according to tho 
Ilanijites a bequest in favour of an heir is positively illegal, 
it is quite unobjectionable according to the Sheeahs (244).^® 

In respect of inheritance there are many and impoi’tant 
differences between the tw'O sects, but they admit of being 
reduced to a few leading principles, which I now proceed to 
notice, following the order in which tho different branches 
of the subject arc treated of in this volume. 

Tho impediments to inheritance are four in number, 
according to the Ifan/JiteSy viz,, slavery, homicide, difference 
of religion, and difference of dar, or country. Of these the 
- * — - - - - - ■ - - ■ , 

“ This has been said, in the case of the Han x/i leg, on very inst|picient 
grounds, as appears to me Jfor^tho reasons stated in the notes to my 
Digest, pp. 421, 425, 42C. 

The following text of the Koran seems to support this doctrine 
“It is ordained you when any of you is at tho point of death, if he 
leave any goods, that he beqticath a legacy to liis parents and kindred 
according to what is reasonable/’ — S alk’s Translaiion, vol. i. p. 81. 
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Sheeahs recogtiize the first; the second, also, with some 
modification ; that is, they reJ^uire that the homicide be in- 
tention^il, in other words, murder ; while with the Hanifites 
it operates equally as an impediment to inheritance, though 
accidental* For difference of religion, the Sheeahs substitute* 
infidelity ;• and difference of country they reject entirely. 

Exclusion from the whole inheritance, according to the 
Hanifites^ is founded upon and regulated by two principles. 
The one is that a person who is related to the deceased through 
another has no interest in the succession during the life of 
that other; with the exception of half-brothers and sisters 
by the mother, who are not excluded by her. The other 
principle is, that the nearer relative excludes the more 
remote.’* The former of these principles is not expressly 
mentioned by the Sheeahs ; but it is included without the 
exception in the second, which is adopted by them (270), and 
extended, so as to postpone a more remote residuary to a 
nearer sharer, — an effect which is not given to it by the 
Ilanifitcs. 

With regard to partial exclusion or the diminution of a share, 
there is also some difference between the sects. According to 
the Ifaiiifites, a child or the child of a son, how low soever, 
reduces the shares of a husband, a wife, and a mother, from 
the highest to the lowest appointed for them ; while, according 
to the Sheeahs, the reduction is effected by any child, whether 
male or female, in any stage of descent from the deceased (271). 
Further, when the deceased has left a husband or wife, and 
both parents, the share of the mother is reduced, according to 
the Ilanifitcs, from a third of the whole estate to a third of the 
remainder, in order that the male may have double the share 
of the female; but, according to the Sheeahs, there is no 
reduction of the mother’s third in these circumstances, though, 
when the deceased has left a husband, the share of the father 
can only be a sixth (383). 

The shares and the persons fdr whom they are appointed 
being expressly mentioned in the Korun, there is no difference 
in respect of tiiem between the tw^o schools. But they differ 


M. L. /., p. 58. 
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materially es to the relatives who are not sharers. These 
are divide'd by the Ilanijites* into residuaries and distant 
kindx'ed. The residuaries ift their own right they define as 
every male in whose line of relation to the deceased no female 
" enters ‘'and the distant kindred,’' as “all relatives who 
•are neither sharers nor residuaries.” The residuaries not 
only take any surplus that may remain after the sharers have 
been satisfied, but also the whole estate when there is no 
sharer, to the entire exclusion of the distant kindred, though 
these may, in fact, be much nearer in blood to the deceased. 
This preference of the residuary is rejected with peculiar abhor- 
rence by the Sheeahs (400), who found their objection to it, 
certainly with some ap})carance of reason, on two passages of 
the Koran, cited below.^° Instead of the triple division of the 
IlaniJiteSf they mix up the rights of all the relatives together, 
and then separate them into three classes, according to their 
proximity to the deceased, each of which in its ordcr^is pre- 
ferred to that which follows ; so that while there is a single 
individual, even a female, of a prior class, there is no room 
for the succession of any of the others (323). 

Within the classes operation is given to the doctrine of 
the return by the Slterahs, nearly in the same way as by the 
IlanifUes: that is, if there is surplus over the shares it 
reverts to the sharers, with* the exception of the husband or 
wife, and is proportionately divided among them. According 
to the Jlanijites, this surplus is always intercepted by tlio 
residuary ; and it is only when there is no residuary that there 
is with them any room for the doctrine of the return. When 
the shares exceed the whole estate, the deficiency is distri- 
buted by the Ilanijites over all the shares, ' by raising the 
extractor of the case, — a process which is termed the atvl, or 
increase. This is also rejected by the Sheeahs (397), who make 
the deficiency to fall exclusively upon those among them 
whose relationship to the deceased is on the father’s side (395). 

With regard to the computation of shares, there does not 

M, L. 72 . Ibid. 127 . 

“And those who arc related by consanguinity shall bo deemed the 
nearest of kin to each other preferably to strangers.” — Sale, vol i. p. 218. 
And there is a confirmation of the doctrine, vol. ii. p. 261. 
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appear to be any difference between tbe schools.* But the 
rules given by the Moohummrfdan lawyers for the purpose are 
supposed to present some difficulties to beginners, and a 
few words in the way of explanation may not be improper in 
this place. The object of the rules is to find some number 
out of which the shares may be taken, or extracted, as it is' 
termed, without a fraction ; but for this purpose the number 
must be divisible by the fractions which represent the shares, 
and as these are all of different denominations, it is necessary 
that they should be reduced k) a common denominator ; and 
it is convenient, though not necessary, that this should bo 
the least possible, or in other words, that the fractions should 
be expressed in their lowest terms. The rules of the Arabian 
arithmeticians for the puri>oso are I believe precisely the 
same as our own.” But the Moohummudan lawyers, instead 
of referring to the general rules, and leaving you to work out 
the operation, which is sometimes very tedious, by yourself, 
present you with the results in the lowest common denomi- 
nators for every possible combination of the shares, or the 
fractions by which they are represented. These denominators 
are termed extractors, and they would be sufficient for all 
cases if there were only a single claimant for each share. 
But a share has sometimes to be divided among a number of 
claimants, and then, if the parcels allotted to each share 
cannot be divided among tho parties entitled to it without a 
fraction, the extractor must be increased by multiplying it by 
the number of claimants. The resulting number, however, 
may bo inconveniently large, while it is desirable to keep it as 
low as possible, but this can be done only when there is a 
common measure of the number of parcels comprising the 
share, and the number of the persons claiming it. When 
this is the case, one of these is to be divided by tho common 
measure, and the extractor multiplied* by the quotient. When 
there are several shares in' the like predicament, they are to 
be treated in the same way; and ‘when all have been thus 
prepared the extractor is again to be multiplied by them all ; 

” In the Khoolasut-ool-Hisah, the same rule is given for finding 
the greatest common measure as in our ordinary books of arithmetic. 
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unless the numbers are equal, when a multiplication by one 
of them will suflBce ; or the smarllor numbers are aliquot ports 
of the larger, when multiplication by the latter will be 
sufficient ; or where there is a common measure of the 
‘numbers and they are to bo reduced to their lowest terms, 
•and the extractor to be multiplied by the quotient. The 
result of these operations when reduced as much as possible 
by any of these methods, will still be a number so incon* 
leniently liigh as to occasion a great deal of trouble at least, 
if not difficulty, in carrying out the farther operations for 
ascertaining the actual portion of each heir in the assets of 
the deceased’s estate. And this trouble will bo vastly 
increased if one of the heirs should die before the partition 
of the estate, and a further multiplication of the extractor 
may be required by the number of persons wly) may be 
entitled to his share. 

Hero an important question aidses, Is all this multiplica- 
tion and complication necessary? or might not (ho partition 
be made among the heirs with equal accuracy and more 
facility hy always dealing with the extractors in their original 
state ? I confess I think it might. Thus, to take the 
case (p. 277) of a wife, both parents and children. There 
the share of the wife is ono-eiglitli, of each parent onc-sixtli, 
and of the children the rerngfinder, and the case presenting the 
combination of an eiglith with a sixth, tlic extractor is twenty- 
four. The wife will have accordingly three parcels, tlic 
parents four each, and the children the remaining thirteen. 
But now suppose that instead of one wife there are four, and 
the three parcels must bo divided among them equally. Tliis 
cannot be done without raising the extractor, and, being 
multiplied by four, it will be increased to ninety-six. Each 
wife will have now three ninety-sixths, each parent sixteen 
ninety-sixths, and the children the remaining fifty-two ninety- 
sixths. But it would have been just as easy to say that each 
wife shall have a fourth part of throe parcels, and the parents 
their fourth each, and the children their tliirtoen parts as 
before ; or, better still, to state the actual sum in money to 
which each heir would bo entitled in these proportions, as, 
for instance, if the whole assets were 240L, the share of each 
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wife would Le 11. 10s., of each parent, 40L, 4 nd of the 
children 130L * , 

The volume which is hero presented to the English, 
reader is intended to exliihit the doctrines of the Shc^n\ 
sect on the most important of the subjects to which the 
Moohummudan law is applied by British Courts of Justice 
in India. With the exception of the last Book, it is comj 
posed entirely of Iranslations from the Slmrmja-ool-Ishm, 
a work of the highest authoHty, which has entered largely 
into the Tyt{i<’st of Shceah Law, compiled under the super- 
intendence of Sir William Jones. The translations have been 
made from the edition which was published at Calcutta by the 
Asiatic Society, at the suggestion and with the aid of the 
Nuwab S^yud Mohummed Ilosscin Khan Bchadcr Tuhawur 
Jung. Each subject is gi\cn without any abbi-cviation from 
the original, except in the few instances mentioned in the 
foot-notes. 4'he last Book, which is an additional treatise 
on the Law of Inheritance, is from a manuscript which has 
come to my possession, as one of the executors of the will of 
the late Lieutenant-Colonel John Baillic, the translator of the 
first and only volume that avis ever published of the Dir/est 
before mentioned. It is very cgrefully copied in the hand- 
writing of the translator, and has all the appearance of being 
u further portion of the same work, and of having been finally 
corrected by himself for the Press. Moreover, at page 4G9 
of the printed volume there occurs the following note on the 
word Patronage or IFabt : “ See a full explanation of the 
term, and a description of the various rights of ictda, in 
the ‘ Book of Inheritance,’ Vol. IV.” Corresponding with 
this there is such a full explanation of the terms, and 
such a description of the right of wula ns there alluded 
to in the manuscript in question. From these and other 
circumstances, I was led to infer that it was a translation 
of the “ Book of Inheritance,” contained in Sir William 
Jones’s Digest. The original of the Digest I had seen, 
many years ago, at Calcutta, when it was in the custody 
of the Couii of Sudder Dewanny Adawlut ; and, by the 
kindness of Mr. Justice Maepherson, a Judge of the High 
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Court, to which it has now been transferred, I have obtained 
copies of the beginnings and endings of the different sections 
of which the Book of Inheritance ” is composed. A com- 
parison of these with the manuscript has removed any doubts 
which might have remained on my mind as to its being a 
traifslation of the Book of Inheritance” in th^ original 
Digest. Mr. Maepherson has also ascertained for mo that 
the book is composed of extracts from a commentary on the 
Mufateeh, a work called the Kafee^ and the Shumga-ooU 
Islam. Having implicit reliani 3 C on the scholarship and 
accuracy of the translator, who, moreover, had the assistance 
of a staff of native assistants, paid by the Government, I 
have no hesitation in publishing the work in the form of an 
additional Book on Inheritance ; with the omission, however, 
of the parts taken from the Shvraija, which are included in 
the seventh book of this volume. I have printed it from the 
translator’s manuscript, without any alteration, except^'n the 
correction of a few clerical errors, and with no other addition 
than two or throe notes, marked with the word Ed. to dis- 
tinguish them from notes by the translator. 

It will be observed that the note already quoted from the 
first volume of the Digest of Slieeah Law refers to a fourth 
volume of the work ; and there are' other notes which allude to 
intermediate volumes, as if *1110 whole work had boon com- 
pleted, and were ready for publication. It was not till more 
than twenty years after the death of the translator that any 
of his papers came into my possession, and the only parts of 
the work that were then found among them, in any way 
connected with the matters contained in this volume, were a 
chapter on connubial rights, comprising dower, partition, 
rebellion, and discord, and three books on pre-emption, gifts, 
and wills. The book on gifts is composed chiefly of extracts 
from the Tuhreer ; but the others being taken from the 
Shuraya, I have freely availed mysedf of them in making my 
own translations, though adhering generally to my own lan- 
guage, as more conformable to the rest of the volume. 

I have only now to notice the abbreviations which occur 
in the foot-notes. Im. 1 ). is for the first volume of the 
Imameeah, or Sheeah digest, already mentioned ; P.P. M. L. 
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for tho Principles mid Precedents of Moohuvimudan Law^ by 
the late Sir W. Macnaghten, Bart, ; D. for the Digest of 
Moohvmmudan Law, on the snbjects to which it is usually 
applied by courts of justice in India ; and M. L. S. and^ 
M. L. I. for treatises on the Moohummudan Law of Sale ^nd 
Inheritance; the three last being by the author of the present 
volume. 



A DIGEST 

OF 

MOOHUMMUDAN LAW. 

' PAKT SEC0ND. 


BOOK 1. 

OF NIKAII, OR MARRIAGE. 

THEBE ARE THREE KINDS OF MARRIAGE ; PERMANENT, 
TEMPORARY, AND SERVILE. 


CHAPTER I. 

OF PERMANENT MARRIAGE.' 

» 

Section First.® 

Form and Laws of the Contract, 

Marriage, like other contracts, requires declaration and MarriaKe 

acceptance for its constitution ; and both must be expressed tmed hy^* 

in such a manner as to demonstrate intention, without any declaration 

. - 1 . .. andacocHt- 

sort of ambiguity. ancc. 

^ The words appropriate to the declaration are z awivvjiol u Words ap- 

and aukuhtohif both signifying ‘‘ I have married thee.” ® 

_ „ _ j 

^ Nilidh dl Daim. 

* A short preliminary section oh the prayers anti coromonies to 
be observed by a man before entering into a contract of marriage, and 
also before proceeding to consummalion, has been omitted, as belong- 
ing to the spiritual rather tlian to the temporal table of the law. 

* More literally, the former, “ I have joined thee,” and the latter, 

“ I have united thee in wedlock.” The terminating syllable ka 

FART II. B 
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MAKRIAGE. 


to accept- 
ance. 


Both must 
be express- 
ed in the 
preterite 
tense. 


rise of the 

word 

mootd. 


With regard to the word rmittuatoku, which signifies, I 
have bestowed on thee,”' or given thee the* enjoyment,” 
there is some doubt of its being legally sufficient ; but the 
opinion which is in favour of its legality has been gene- 
rally preferred. Acceptance is expressed by saying, I 
have"^ accepted the tuziveej,' or “I have acceptea fhq, 
nihjih,'' or by any other words of the like import, or it 
may be shortened by simply saying, I have accepted.” 

It is necessary that the declaration and acceptafico 
should both be expressed in words of the past tense. If 
the imperative is employed, as by the man’s saying, 
“ Marry mo to her,” and the other party to the contract 
should answer, “I have married thee,” it is maintained 
by some of our doctors that the marriage is valid ; and 
this, opinion is a])proved.^ Even if the future were 
employed, as by the man’s saying to the woman, I 
Atill take thee to wife,” and slio should answer, '^I 
have married thee,” the marriage would 1)0 lawful.^ But 
in this ease it has been said tliat the man should reply, 
I have accepted.” 

With regard to the word mooia,'' or enjoyment, it is 
related in a tradition \)y Ahan hen Taf/lilih, that if thou 
shouldst say to a woman, I take thee to wife by way of 
m()()i(W and she should answer, Yes,” she would he thy 
wife ; or if the guardian of a woman, or the woman herself, 
should say, ‘‘ I have ('onferred on thee the enjoyment for 
so much,” without specifying any particular time, perma- 

(tli('o) ill both -N^ortls is tlic mnsniliiic pronominal affix, ami hotJi are 
su])p<)NCcl to 1)0 addressed to the intending liushand by the father or 
guardian of the proposed wii'e, or other person authorized to act 
lor lier 

^ Inlinitive of znirivujto. 

® Original infinitive of anhuhlo, * 

^ Husnn, literallj^^/ood, and, technically, a tratlition of the second 
order of autlieiiticity, or classed nrext to suheeh — Jm. Z)., p. 194. 

’ The two last cases appear to be rather inconsistent with the word 
necessary (lahoodda), in the first sentence ; but it will ho observed 
that in both the preterite occurs in one member of the sentence.— 
See I).y p. 14. 

® Infinitive of muttudto. 
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nent marriage would be contracted. And this is evidence 
tiiat permane'ht marriage may be constituted by the word 
tumiittood.'^ 

It is not required that the acceptance should agree Vorbalcor- 
vdrbally with the declaration. Nay, the contract would bo 
,qrflte valid though the declaration should be by one of the tween the 
words before mentioned, and the acceptance by the other ; andawq>t- 
as, for example, by the guardian^s saying znwivujtohi, and ance, not 
th& husband's answering, I have accepted the nih'th,'' or 
by the former's saying anhfhtoJi-u, *(111(1 the latter’s answer- 
ing, I have accepted the inziveej,' wdion, in either case, 
the marriage ^voiild be valid. If one person should say to 
another, Hast thou married thy daughter to such an 
one ? ” and the person addressed should answer, Yes,” 
Avherenpon the husband should reply, “ I have accepled,” 
there would bo a valid marriage; for ‘‘yes” involves a 
repetition of the question, though it is not repeated verbally. 

Upon this point, however, there is some room for doubt or 
hesitation. 

Neither is it required that the declaration should pro- 
cede the acceptance, for if one shouhl say iuzwwimjto, ration 
and the guardian should answer zuivirvjtohUy^^^ the contract Rbouldprc- 
would be valid. acceptance. 

Any deviation from the two words before mentioned No devin- 
is unlavful,^^ though it W'crc only by translating them into thTappi^ 
some language diflerciit from the Arabic, exce])t in a case priate 
of positive inability to make use of that language. Ifiowcd.*^' 
either of the parties is unable to use it, each of them may 
employ his own language. And if both or one of them 
bo dumb, the person labouring under the defect of speech 
may indicate his or her consent by signs. 

Marriage can in no case be contracted by the words Words 

„ ^ „ _ * _ . whichmar- 

A derivative from mootd. According to flic IfaniJiteHy mariiage 
cannot be contracted by tliis w ord^r any of its derivatives — /A, p. i 5. 

Both the words arc derivatives Ironi the sfimo root ; but the 
first seems more appropriate to the acceptance, and tlio second to 
the declaration. 

There is a remarkable difference in this respect [^between the 
two sects. — Z>., p. 15. 
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riagc is not 
contracted. 


No regard 
to be paid 
to the 
words of a 
minor, or 
insane per- 
son. 


A guar- 
dian not 
required to 
a discreet 
female, nor 
witnesses 
to any 
marriage. 


heya (sale), heba (gift), tmileek (transfer), or ijaruk 
(lease) 

The laws of the contract are comprehended in the 
following cases : — ^ . 

First In marriage no regard whatever is to be^ paid 
to the words of a boy,’**^ whether in expressing declaration • 
or acceptance ; nor to those of an insane person. With 
regard to marriage contracted by one so drunk as to be 
incapable of discernment, there is some difference of 
opinion ; but according to that which is most agreeable 
to traditional authority, it is not valid, even though sub- 
sequently confirmed by the person when sober. There 
is one tradition, however, according to which, if a w^oman 
in a state of intoxication should contract herself in 
marriage, and afterwards, on becoming sober, should 
declare her consent to the contract, or if, being enjoyed 
■w^iile intoxicated, she should subsequently, on becoming 
sober, acknowledge the man to be her husband, there 
would, in either case, be a concluded marriage. 

Second, A guardian is not required to the marriago 
of a rushcedah,^’^ or discreet female ; nor is the presence 
of witnesses necessary m any matter regarding marriage.^® 
And though a marriago were contracted by the spouses 
themselves or their guardians in private, it would still be 


All these words, except the Inst, arc sufficient according to the 
other sect. — Zl,, p. 15. 

JSubee, that is, one under puberty. According to the otlicr 
sect, marriage contracted by a boy of understanding is valid, though 
inoperative without the consent of liis guardian. — (D., p. 5.) But, 
according to the Sheeahs, “ all acts which may he performed before 
maturity and discretion are considered to be null and void.” — (/m. 
i>., p. 308.) 

“ Extreme intoxication, so a3 to remove the power of discern- 
ment,” is a ground of nullity in sale. — Im, /)., p. 11. 

** From rooshd. Maturity is rot sufficient without discretion 
to remove the inliibition imposed on infants by law.” — Ttn. Z).,p. 310. 
“ Discretion signifies the just and proper management of one’s pro- 
perty.” — Ibid, 

It is essential to a valid marriage, according to the other sect. 
— D., p. 6. 
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lawful. Nor would even a positive injunction to secresy 
invalidate it. 

Third, Wlien a person, after making a declaration, has Declara- 
become insane or fainted away, the effect of the declaration cS‘dTy 
is aiyiulled ; and if it were subsequently accepted^ the the dc- 
acceptance would be of no avail. The result would be 
the same if the acceptance were first expressed, and a 
failure of understanding then taking place on the part 
0^ the acceptor, the guardian, or party on the other side, 
should subsequently interpose hiS declaration, for in that 
case the declaration would be equally unavailing, as in a 
case of sale. 


Fourth. An option^’' may be "stipulated for with regard 
to the dower especially, that is, it cannot be extended to 
the marriage itself and an option so restricted is “quite 
valid, without in anywise vitiating the contract. 

Fifth. When a man has declared himself to be tfie 
husband of a woman, and she has assented to the truth of 
the statement, or a woman has declared herself to be the 
wife of a man, and he has acquiesced in the assertion, they 
are to be adjudged as ostensibly married, and as having 
mutual rights of inheritance. If ojjo of them should make 
such a declaration, judgment for all the effects of the con- 
tract is to bo given against him or her only, to the exclu- 
sion of the other. 


An option 
may be re- 
served as 
to (lower. 


Effect of 

acknow- 

Icdji^mcrit 

in coiiHti- 

tutingnmr- 

riage. 


Sixth. It is required as a condition in marriage thatlnac(m- 
tho wife be distinguished from all others by distinctly j^^^ariiage 
pointing her out, or byname and description. So that the wife 
if a person should marry a man to one of his daughters, aigtmctly 
without anything else to indicate her, the marriage would indicated, 
be void. 


Seveuih. If a man should claim a woman as his wife, Preference 
^ _ of i)r()of in 


All option is a iiower of cancellation, wbicli may bo reserved 
to either parly in a contract of sale by express stipulation. — Sec 
Im, IK, p. bS), and M. L. S., p. 08. 

See^o^f, p. 77. 

This cannot ho less necessary with respect to the husband, 
though the wife only is mentioned, as she is seldom i)rcscut at the 
time of contract. 
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contend- 
ing claims 
by a man 
to a wo- 
man as Ms 
Mdfe, and 
by her sis- 
ter to him 
as her hus- 
band. 


Marriage 
of a slave 
to a bond- 
woman 
annulled 
by her be- 
coming his 
property. 


and her sister should, on the other hand, claim him a* ^ 
her husband, and both the, parties offer proof in support 
of their respective claims,*^ then if the man had consum- 
mated with the female claimant, the preference is to be 
” givei; to her proof, for her claim is manifestly corrob(^ra1f d 
- by his own act. And, in like manner, her proof should be* 
preferred if prior in date to that tendered by the man. 
But in the absence of both these circumstances in favour 
of her proof, preference is to be given to that of the 
husband,’^^ 

Ei(jhfh. When a slave who has married a bondwoman 
. has purchased his wife, with his master’s permission, and 
on his account, the marriage remains as before, being quite 
unaffected by the purchase. Whereas, if the purchase 
Sverc*on his own account, or if he subsequently acquires 
by any other means the right to his wife, and we can 
properly call him her proprietor, the marriage is dissolved ; 
hut if wo cannot make this supposition (he being a slave) 
the marriiigo remains good as before. If the slave is 
partially emancipated, and then purchases his wife, the 
marriage between them is in like manner dissolved, 
whether the purchase evore made with his own money, or 
with money the joint propeiiy of himself and his master. 


Section Second. 

Persons who have Power to enter into the 
Contraetr^ 

Wliohave No person has any authority to contract another in 
(•unSact^* marriage except a father, a paternal grandfather in any 

otherb. - - — 

Tlio two claims camiot be true, as a man cannot lawfully be 
the Imsband of two sisters at the sam^ time. — See imU p- 

On the subject of preference of proof, sec Dvjesty B. xii. 
cap. vi, 

Awhrah, plural of wuleey the wTird translated guardian a little 
above (p. 4), but here taken in a moi'o comprehensive sense, as 
including all persons possessed of authority. Accordingly, tliough 
the section relates cliielly to guardians, cases relating to the 
maniage of slaves and tlio appointment of agents will be found 
under it. 
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degree of ascent, a master, an executor, or a judge. 
According to one tradition, it^is a necessary condition of 
the grandfather’s authority that the father should ho alive. 

But the tradition is not free from doubt as being weakly 
auth(yiticatod, and it would seem that the father’s existence 
is not necessary to the exercise of the grandfather’s 
authority. 

The authority of a father and a paternal grandfather The father 

over a young girP^ is clearly established, even though she 

should have lost her virginity ; aifd, according to the more authority 

approved of two traditions, she has no option after attaining 

to puberty. In like manner, if a father and grandfather child, 

should contract a boy-*^ in marriage, the contract would bo 

binding on him, and ho would have no option after attain- reumle; 

ing to puberty and discretion, according to the •mo^t 

prevalent doctrine. But whether they have the same 

power over a virgin who is discro(‘t, is a question on whiJli 

there are several traditions. According to the most 

generally approved of these, their authority is at an end, 

and she is quite com])etent to contract herself, either liy 

a permanent or a temporary marriage ; and if either of 

them should take upon himself tc^enter into the couiract 

for her, it would not bo cfieciaal without her assent. Some 

of our masters, however, allow her to contract a permanent 

but not a temporaiy marriage ; and otlicrs the reverse ; 

while some again deny her any power as to either ; and 

there is still another tradition that points to a partnership 

in the authority, so that it would not be lawful for the 

guardians to act soi)arately from her in the contract. ]iut 

if her guardians should refuse to marry her to an equal, 

when desired by her to do so, there is no doubt that she 

may contract herself, even against the will of both. And 

they have no power wh^t<wer over a woman who is a 

thiifjjjihah,^^ that is, not a virgin, and has attained to puberty 

and discretion, norover ai# adult male. Their power, how- but not an 
adult, 

Siigheerah (fena ) (masc.), literally, “ litllo one.” The 
words always mean persons under puberty. 

RoosJid, see anU% p. 4, note.'^ 

Usually pronounced JSii/yebuh in India. 
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unless the ever, is fully established with respect to both of those 
insane^ persoBS if iusaue, and neither of them has any option 
after restoration to reason. 

A master A master may contract his female slave in marriage, 
tract whether she be young or full-grown/® sane or insane, and 

blave. she has no option in the matter. The rule is the same 

also in the case of a male slave. 

Authority The judge has no power in marriage over any one who 
how is not adult, nor over an adult who has discretion. But 

btiicted; his authority is fully established with respect to a person 

who has attained to puberty without discretion, or one on 
whom insanity has supervened, when marriage is for his 
benefit. 

An executor has no authority in marriage, according to 
most approved tradition, even if it w^ere expressly given 
to him by his testator. But an executor may contract a 
person wdio though arrived at puberty is deficient in under- 
standing, w^hen there is any necessity for contracting him 
in marriage. 

A person wdio has been inhibited for prodigality cannot 

furp^rodi- lawfully marry, except in an extreme case ; and if he 

Ka]ity,can- yl^ould do so the marriage would be invalid. But if 
not coil- f V 

tract him- desperately bent on marriage, the judge may lawfully 
without permission to marry, either specif} ing a par- 

pcrmi^hioIl ticular woman, or leaving the permission general : and if 
^udi-*c should be impatient, and contract himself before obtain- 

ing the permission, being in the condition before men- 
tions.^ tioned, the marriage would be valid ; but if the dower be 
more than what is proper for a person of the same con- 
dition as the woman, it is void as to the excess. 

^conhuct When a stranger has taken upon him to contract a 
iutowith- person in marriage, the contract is in suspense for the 
permission of the party to whom the right of contract 
suspense belongs. Some, however, have said that the contract is 
cmifirmed opinion is mQre agreeable to traditional 

’ authority. 


of un ex- 
ecutor. 


A person 

inliihifed 


Kuheer (masc.) and kuhterah (fern), always used in opposition 
to mgkeer and sugheerah. 
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Matters connected with the Preceding, 

First, When an adult and ^discreet female has given Agent of 
a general appointment to an agent to contract her i^cfmnXon- 
mg-rriage, he cannot marry her to himself without her tract herto 
specif permission. And though she should appoint an 
egent expressly to marry her to himself, it has been said, special au- 
on the authority of one report, that such an appointment ’ 
would not be valid. The more approved doctrine, however, 
is in favour of its legality. And if a w'oman’s grandfather 
should marry her to the son of aifother son than her own 
father, the marriage would bo lawful. 

Second, Whether a w'oman who is contracted in mar- Woman 
riage by her guardian for less than her proper dower can 
object to the contract is a question on which there is some than iier 
difierence of opinion, but, according to the most authe’^t^i aowS^may 
doctrine, she has the power to do so. object. 

Third, Full regard is to be had in the contract 5f Discreet 
marriage to the words of a female wdio is of mature age eompScut 
and discreet, so that she is quite com 2 )etcnt to contract to cou- 
herself, or to be the agent of another in giving expression 
either to the declaration or the acceptance. 

Fourth, The contract of marriage may, according 
the most approved doctrine, remain in suspense, as already riage may 
mentioned, for the sanction of *the person having authority 
ill the matter ; and if a young girl is contracted in marriage till duly 
hy any other person than her father, or paternal grand- 
father, whether the person ho nearly or remotely related to 
her, the contract cannot pass or he operative unless sub- 
sequently allow^ed or approved by herself, even though the 
person WTre her brother or paternal uncle. In the case of Aa^nt of 
a virgin this permission or assent may bo inferred from 
her silence when the matter is propounded to her ; hut a 
w^oman who is not a virgin^ must ho put’ to tbo trouble of aHencc. 
giving expression by actual speech to her permission or 
assent. It* the person CQntlacted be a female slave, the 
contract is in suspense until legalized by her master ; and 
if not a slave, but under puberty, and her father or grand- 
father allows the contract entered into by her, the marriage 
is valid. 
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When the guardian is an infidel^’' he has no^ 
has no an- authority over his ward, aigid if the father be an infidel the 
thority* authority is established in the grandfather alone. So also 
when the father is insane or falls into a state of temporary 
stupor. But on the removal of the impediment ^is 
authority revives. If the father should select one husband; 
and the paternal grandfather another, the husband whose 
contract was first in date is to be preferred, and the contract 
of the other is void. But if both contracts should take 
place simultaneously, fhe contract of the gi’andfather is 
established in preference to that of the father. 
j)uberty*?n When the guardian of a female has married 

what cufecs her to a person who is insane or an eunuch the marriage 
allowed, jg valid, but she has an option on attaining to puberty. 

ik) also when the guardian of a boy has married him to a 
female, having one of the defects which are a sufficient 
(?auso for the cancellation of marriage, he has in like 
manner an option on attaining to puberty. But if the 
guardian of a gii’l should marry her to a slave, she would 
have no option on arriving at puberty. And the law is the 
same vrith regard to a boy married in the like circumstances, 
though some have denied its application in his case. 

Marriage Seventh. The marriage. of a female slave is not lawful 
without except with the permission of her owner, though the owner 
0^1101^''^^^ be a woman, and whether the marriage be permanent or 
master not temporary. Some, however, have maintained that the slave 
lawful. marry herself by a temporary contj’act when the owner 

is a woman. But the first opinion is more agreeable to the 
general principles of law. 

When the fathers of two young children have 

married contracted them to each other in marriage, the contract is 

together binding on them both ; and if one of them should happen 
and one oi -,. - .-.•n . ^ 

thomdyiiig to (lic, the other would be entitled to share in the deceased’s 
Lcrty^ inheritance. If any other ^ than the fathers ^ of the 
children should contract them* in marriage, and one of 


Kafr. The temi is applied to all wlio arc not of tlie Mussul- 
man religion. 

58 Qj. gi-aiidfatliers ” would seem to he implied. See ante. p. 0. 
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them should happen to die before arriving at puberty, the 
contract would be void, and bol^Ji dower and the right of 
inheritance would fail. If, again, one of them should 
attj^in to puberty and be willing to abide by the contract, 
it wouj/i be binding on the side of that person ; and if ho 
or she should subsequently die, the share of the other in 
the deceased’s estate must be reserved. If such other on 
attaming to puberty should allow the marriage, he or she 
must then be sworn that the marriage has not been allowed 
from greed of the inheritance, and Admitted to the reserved 
portion if the oath be taken ; while if the person who has 
not allowed the contract should hai)pen to die, the contract 
would be void, and the party would have no right to share 
in the estate of the deceased. 

Ninth. When the owner of a slave has given him ^ 
permission to marry, the contract entered into by him is fully con- 
valid ; but if the permission be given in general terms, if 
is restricted in respect of claim to the proper dower of the riage with 
woman wdio is the subject of the contract. The excess 
over the proper dower is nevertheless obligator;y on the mission, 
slave himself, and h(‘ may be sold for it, if he should ever 
obtain his liberty. To the extent o^tho proper dower, the 
owner is liable ; and though it has been said that the 
proper dower attaches only to the gains or acquisitions of 
the slave, the first opinion is more conformable to tradi- 
tional authority. The same doctrine is true with regard to 
the maintenance of the slave’s wife, for which his master 


is also liable. c?. 

7 * • 11 • T 1 Slave par- 

Tenth. A partially emancipated slave cannot bo com- tiully fret* 

pelled by his owner to enter into marriage. to ma^y^^ 

Eleventh. When the owner of a female slave is him- ]^owcr to 

self subject to the authority of another, the right to give 

her in marriage belongs to, his superior; and when the slave when 

superior has given her in marriage, the contract is binding 

and cannot be cancelled by*the owner, after the removal of thority be- 

the authority to wdiich he was subject. supeHor^^"^ 

It is becoming and proper for a woman l)efore entering a woman 

into marriage to ask the permission of her father, whether 

point an 

she be a virgin or not, and, when she has neither father nor agent to 
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eonfract grandfather, to appoint her brother to act as her agent jn 
mrrSige. matters, giving her confidence to the eldest when she 
has more than one brother. If each of an elder and 
younger brother should select a husband for her, she 
should adopt the choice of the elder; but if both were 
appointed her agents to contract her in maniage, and ftiey 
should contract her to two different husbands, the contract 
first entered into w'ould take effect. Yet if the second 
marriage be consummated, and she becomes pregnant in 
consequence, the paternity of the child is to be ascribed to 
the man whose marriage has thus been consummated, and* 
ho is liable for her dower, though the w'oman herself must 
return to the husband with whom the first contract was 
made. If, again, the contracts were entered into simul- 
taneously, some of our doctors have maintained that a 
preference should bo given to the contract of the elder 
’’orothcr ; but there seems no sufficient ground for this 
opinion. Wliile, if she had never given authority to either 
of tliem, she may approve whichever of the contracts she 
pleases, though it is considered better that she should give 
the preference to that entered into for her by the elder 
brother. If, however^ before expressly allowing either of 
the contracts, she consummated with one of the husbands, 
the contract with him is binding on her. 

A mother A mother has no power in marriage over her child. 
Ims no Nevertheless, if she should enter into such a contract for 

power to 

oontract her SOU, and he is content to abide by it, the contract is 
her child m jf jg averse, she is responsible 

for the dower. On this point, however, there is some room 
for doubt, and the question of her liability is sometimes 
hold to depend on her having sought for an appointment 
of agency from her son. 

The word When a stranger has contracted a woman in marriage, 
when"ro- husband says to her, “ He contracted thee with- 

h^l'^u^ out thy consent,” her word‘’and oath are to be preferred, 

hand’s in a bccauso slic is secMug to maintain the contract. 
lUsputo as to her consent 
to a contract. 


A mother 
lias no 
power to 
contract 
her child in 
marriage. 


The word 
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Section Third, 

The Causes of Prohibition in Marriage, 

These are six in number. 

First Cause of Prohibition. 

Nusuh or Consanguinity, 

fey nusuh seven different classes of women are pro- Women 
hibited to a man. The first class Comprises his mother, man^ 
*and grandmothers how high soever, and whether paternal by reason 
or maternal. The second class comprises his daughters eonsan- 
and their daughters how low soever, and also the daughters guinity. 
of his sons to the lowest degree of descent. The third 
class comprises his sisters, whether by the same father and 
mother, or by the same father only, or the same mother 
.only. The fourth class comprises the daughters of these,® 
and the daughters of their children. The fifth class com- 
prises a man’s paternal aunts, whether the sisters of his 
father by both his parents, or by the same father only, or 
the same mother only ; and in like manner the sisters of 
his grandfathers how high soever. The sixth class com- 
prises his maternal aunts, whether sisters of his mother 
by both her parents, or only Sy the same father or the 
same mother ; and, in like manner, the maternal aunts of 
his father and mother how remote soever in ascent. And 
the seventh class comprehends the daughters of a man’s 
brother, w^hether he be a brother by both parents, or only 
by the same father, or by the same mother, and whether 
the daughter be the immediate child of his brother, or the 
daughter of his daughter or of his son, and their daughters 
how low soever."^ 

Among men the like classes are equally prohibited to a Like das- 

woman. So that her father, how high soever, her brother 

and his son, her sister’s son, her paternal uncle, how high to a 

woman. 

Tlie daughters of sisters are omitted, but it would seem from 
the next sentence, where a sister’s son is among the lilce classes pro- 
hibited to a woman, that this is a mere inadvertence. 
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soever, and her maternal uncle in like manner, are all 
unlawful to her. 

Nusuht^ Nusvhy or consan^uihity, is established by a Yalid 
iTy marriage, or the semblance of it ; and it is not established 
the^s^^ by zina or illicit intercourse. Hence, if a man should 
blanoeof have Buch intercourse with a woman, and a child be gSne,- 
it, but not rated of his seed, it is not related to him in law. Still, 

DV ZttlCl* 

according to the most approved doctrine, the child is pro- 
hibited both to him and the woman, because it is in reality 
the product of his see<l, and is, accordingly, termed his 
child in common parlance. 

Case of a Xf a man has re])udiated his wife, and she is subsc- 

byarepu- qucntly enjoyed hy another under a semblance of right, 

becomes pregnant, and is delivered of a child at less than 

another «ix months from tlu' time of ih(‘ second intercourse, and 

than the f^]l months from her last connection with the repu- 
rcpiidiator i -i n • -in i 

under a dial or, the child is to be ascribed to the latter; but il, 

wh(ui there is less than six months from the intercourse 
with the second husband, there is more than the longest 
period of gestation from the last intercourse with the repu- 
diaior, the child is not to l)o ascribed to either; and if 
there is a possibility of the child’s being the fruit of (dther 
intercourse the case i^f to be resolved by casting lots, sub- 
ject, however, to some doifbt whether it be not more agree- 
able to tlio general principles of law to affiliate the child to 
the second of tlie Uvo parties. Ilow^evcr the nu^iih or 
consanguinity may bo determined, the law of the milk, or 
the rules hy which the prohibition of fosterage is regulated, 
will follow it. 

Nusuh of When a man denies the child of his wife, and takes the 
'hdn imprecation, its 'iiuHuh is cut off from the master of 

from the the bed, or husband of its mother, and the milk in thip 
as well as in the former, Jollow^s the But if 

he should afterwards acknowledge the child its nnsnh is 
restored, though ho can have* no title to share in the child’s 
inheritance. 


Of any of the kinds before mentioned. 
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Second Cadse of Prohibition. 

Fosterage. 

• This cause requires the consideration of its conditions Condition 
and cfibcts. 

The first condition is that tho milk must proceed from i.Themiik 
marriage/^ for it does not occasion prohibition when it has ”eod\l-mri 
its Gource in ::ina or illicit intercourse,'’*^ With regard to nmrriago. 
a semblahle marriage there is somf difierence of opinion ; 
but it is most agreeable to the general principles of law to 
place inaiTiages of that kind on tho same footing as valid 
marriages. If a man should repudiate his wife when in 
milk, and she should then suckle a child, illegality would 
])C incurred, in the same way as if ho were still her 
husband. And the result would bo the same though s1h‘ 
should bo manied to and become jnegnant by a secoiuj. 
husband. Ihit if the milk be once cut off oi‘ cease, and 
then return at a time when it may possibly belong to 
the second husband, it Avill l)e ascrib(‘d to him rather than 
to the first. And if it continue without intermission u}) 
to tho birth of a cliild ])y tho second husband, tho milk 
before delivery should bo ascribed it o the lirst hasband, 
and that after delivery to the second. 

The second condition has rofenmeo to the quantity of 2. Tlie in- 
the milk that is required to occasion prohibition ; and it 
must be such as gives increase to tho fic^sh and strength to on the same 
the bones." * No cflect, therefore, is allowed to anything less [aili num-' 
than ten acts of suckling, except according to one report heroftimcb 
which is not well authenticated. Whether even ten bo 
sufficient to occasion prohibition is a qu(*stion on wdiich 
there arc tw^o distinct traditions, but, according to that 
which is most valid or best supported, ten are not sufficient. 

There is no doubt, however, that when the acts of suckling 


In its most corapr(‘hcnsiv^j sonso. 

This is contrary to the Haiiifitc doctrine. /A, p, 195. 

^ Whatever be the quantity, it occasions prohibition accord- 
ing to the other sect, provided that it reaches tlio cliild’s stomach, 
p. 193. 
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3. All the 
acts of 
snckliBg 


amount to fifteen, or are continued for a day and a night, 
illegality is induced. But they are restricted by three con- 
ditions. Each act must be complete in itself. They must 
all be consecutive, and direct from the breast. In deter- 
mining the quantity of each, regard must be had to what 
is customary. When it is said that the acts of suckling 
must be consecutive, what is meant is that only one 
woman should be engaged in making up the requisite 
number ; for if some of the acts are by one woman, find 
another woman then intervenes before the completion of 
the fifteen, all the first go for nothing, or if several women ‘ 
are engaged in nursing the child, prohibition is not in- 
curred till one of them has completed the full number of 
fifteen in succession. So that the master of the milk, 
when there has been a change of nurses, does not become 
the foster-father, nor his father the foster-grandfather, nor 
tiie nurse herself the foster-mother of the child. Accord- 
ing to the prevalent opinion, it is necessary that the child 
should be nursed direct from the breast. If, then, the 
milk is poured into the child's throat, or made to reach 
its stomach by means of a clyster, or the like, the prohi- 
bition of fosterage is not incurred. So, also, if it were 
made into cheese, and^ the cheese were eaten, there would 
be no prohibition. It is farther necessary that the milk 
should be in its natural state; for if another liquid is 
put into the child’s mouth just before it is suckled, and 
the milk is thus so much diluted as to be no longer 
deserving of the name, there is no prohibition. And if 
the child is allowed to suck the breast of a corpse, or is 
partially suckled by a woman while alive, and does not 
complete the full number till she is dead, prohibition is 
not incurred ; for, by death she has passed from the region 
or cognisance of the laws, and becomes, in that respect, 
like one of the lower animals. On this point, however, 
there is some difference of opinion. 

The third condition is that the suckling of the infant 
should take place within two years from its birth, by reason 


This is not required by the Hanifites. Z?., p. 190. 
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of what has been said by him on whom and his descendants must be 
be blessing.®'* There is no fosterage after weaning.’' 
According to the most valid opinion, this has no reference the child's 
to the child of the nurse, so that if her own child be past 
the age of ten years, and she then suckles an infant who is 
under lihat age, prohibition is incurred. But if a child is 
suckled the full number of times except one, and then 
completes its two years, after which it is again suckled to 
make up the full number, there is no prohibition. So, 
also, there is no prohibition if the t»wo years should expire 
without any attempt to complete the number by adding the 
last. But the prohibition is incurred whenever the full 
number is completed within the two years. 

The fourth condition is that the milk should arise from 4.Themilk 
intercourse mth one male ; and if a wpman should suckle 
a hundred children on milk caused by the same man, they 
would all bo unlawful to her. So, also, if one man w^ere^ 
to marry ten women, and each of them should give suck to 
one or more children, none of them could lawfully inter- 
marry with any of the others of them. But if one woman 
should suckle two children on milk caused by different 
men, the children would not bo unlawful to each other. 

There is a tradition the other way ftpon this point, but it 
is now rejected as unauthentic.’ There is no doubt, how- 
ever, that the woman’s own children by nnsnh, or natural 
descent, are unlawful to any who may have been nursed 
by her. 

In conclusion on this head, the woman selected for a Qualities 
nurse should be a person of understanding and of the 
Mussulman faith, chaste and pure ; and an infidel should 
by no means be taken for such a purpose, except in a case 
of great necessity, when a zimmeeah, or infidel subject may 
be employed. But she should be restrained from drinking 
wine and eating pork ; and it is accounted abominable to 
deliver the child to her to bo nursed at her own home. The 
abomination is aggravated when the woman employed to 
nurse a child is a Miijooseeah, or fire-worshipper; and it is 


PART II. 


^ The Prophet. 


C 
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also abominable to employ a woman for that purpose whoso 
child has been the fruit of zina, or unlawful intercourse. ' 
Effects of As regards the effects of fosterage, several cases present 
fosterage, for consideration. 

The rack- First. When a prohibiting fosterage has takon place, 
comes the the prohibition spreads from tho nurse and her husband 40 
cMd of tjjg child whom she has suckled, and from it back to them 
parents j both ; SO that the nurso becomes its mother, the nurse s 
husband its father, their parents its grandparents, their 
children its brothers and sisters, and their brothers and 
sisters its paternal and maternal uncles and aunts. 

Second. Every one in the relation of child to tho 
every child husband, either by natural descent or by fosterage, is pro- 
of theirs, hibited to tho foster-child ; and so, also, every one in tho 
relation of child to the foster-mother by natural descent, 
how low soever, is prohibited to the foster-child, but those 
^’so related to tho foster-mother only by fosterage are not 
prohibited to it. 

Thenatu- Third. The natural father of a child that has been 

of the suckled cannot intermarry with any of the children by 

suckling^is natural descent or by fosterage of its foster-father, nor with 

bited^to^the fbc children by natural descent of bis wife — tho 

children of foster-mother — for they have become like his own children, 
its foster— *' 

parents. Whether his other children who have not been suckled on 
this milk can intermarry with the children of the foster- 
mother or her husband, is a question that has been 
answered in tho negative. But it seems more agreeable to 
the principles of law to say that such a marriage would bo 
lawful. And if a woman should suckle a son of one family 
and a daughter of another, the brothers and sisters of one 
of the children so suckled by her may lawfully intermarry 
with the brothers and sisters of the other of them, for there 
is neither consanguinity nor fosterage between them. 

a prohibiting fosterage not only forbids 
of foster- beforehand the intermarriage ^of parties between whom it 
exists, hut also cancels an existing marriage to which it 


Thus, if a man should marry an infant at the 
is suckled breast, and it is subsequently suckled by his mother, 
byarela- grandmother, or sister, or by the wife of his father or 
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brother when the author of her milk, the marriage is tive of the 
Vitiated. If the infant has taken the teat without the » 

knowledge of the nurse it has no right to dower, because 
the marriage on which the right was founded has become 
void ; but if the nurse has acted voluntarily in the matter, 
it is maintained by some of our doctors that the infant is 
entitled to half the dower, because the marriage has been 
cancelled before consummation, and her right does not 
abaVe, because the cancellation is for a cause which has not 
proceeded from herself; while the •husband has a right of 
" rccom’se against the nurse for whatever he may pay on that 
account, if she actually intended to vitiate the mamage. 

On all this, however, there is a difference of opinion arising 
from a doubt whether the usufruct of a woman’s person bo 
a lit subject for responsibility. 

If a person has two wives, one adult and the other an or an in- 
infant at the breast, and the infant is suckled by the aduh? suckled 
wife, they are both rendered perpetually unlawful to him if 
he had consummated with the adult wife ; but if not, the ’ 
adult wife alone is prohibited to him. In the former case she 
is entitled to her full dower, but to no part of it in the latter, 
because the marriage has been cancelled by her own act ; 
but the infant’s right to dower is unSnpaired in both cases, 
because her marriage is cancollefl by the conjunction,'^^' and 
for a cause which cannot bo ascribed to her. Some of our 
doctors, however, have maintained that the husband has a 
right of recourse' against the full-grown wife, by whoso act 
the cancellation of the marriage and his consequent liability 
have been induced. 

Fifth. When a man has mamed his infant son to or one of 
the infant daughter of his brother, and one of the children 
is then suckled by their common grandmother, the marriage suckled by 
is cancelled, because the child which has been suckled, if a mongrani 
male, becomes the paternal or maternal uncle of his wife, mother ; 
and, if a female, the paternal or maternal aunt of her 
husband. 

Sixth. When a man has a female slave whom he has 

enjoyed 

^ Of two women who cannot lawfully be co-wives. See post^ p. 21. 

^ Some alteration has been made in the arrangement of the cases. 
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slave of her enjoyed, and his infant wife is suckled by her, they 8,16 
husband: rendered unlawful to, him, and the right of the infant 

to dower is established. In this case, however, the man 
has no right of recourse against the slave, because a masjter 
can have no claim to any property founded on the Respon- 
sibility of his slave. If, indeed, the woman had been Irea, 
and were enjoyed under a contract of marriage, he would 
have a right of recourse against her ; and even in the case 
before us the claim attaches in a manner to her person. 
On this point, howeveV, I have some doubt ; but if we 
can say that he has in any case a right of recourse against' 
her for the dower, we may then pronounce for the sale of 
the slave on account of it; that is, she may be sold if she 
should ever obtain her liberty. 

or by a Seventh. If a man should divorce his full grown wife, 

and she should then suckle his infant wife, both would 
divorced. Ibecome unlawful to him. ^ 

Further il- Eighth. When a grown woman has married a little 
Illustration marriage has been cancelled either for a 

trospective personal defect or because the woman, being a slave, bas 
f^lerage emancipated, or for any other cause, and the woman 

has then married another man, and suckled the infant on 

o 

milk caused by him, she is rendered unlawful to her hus- 
band, because she was theVife of his son, and to the infant 
because she has become the wife of his father. 

Continued. Ninth, If a man has an infant wife and two adult 
wives, and the infant is first suckled by one of the latter 
and then by the other, the infant and the adult wife by 
whom it was first suckled are both rendered unlawful to 
the husband. But not so the second wife, for at the time 
of her Budding the infant it had already become his 
daughter, and consequently ceased to be his wife. It is 
maintained by some that the second wife is also rendered 
unlawful to him, because she has become the mother of 
one who was his wife ; and fhi^ opinion is to be preferred. 
In these cases the marriages are cancelled by the establish- 
ment of an unlawful conjunction, and the relationship 


^ That is, the author of the Shuraya. 

^ Sec p. 21. 


^ See ante, p. 15. 
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which renders the conjunction unlawful is induced by the 
acts of suckling in the manner supposed. 

Tenth. When a man has said, “ This is my sister,” Effect of a 
or,, “ my daughter, by fosterage,” in such a manner as to y'n 
m^Jce 4ihe declaration binding upon him, and it has been fosterage 
made before any contract with the person referred to, 
judgment must be given against him in any suit for annul- 
ling the contract, as he has apparently rendered her unlawful 
to him. If, again, the declaration is made after a contract, 
and it is supported by proof of the fact, judgment is also 
to be given in conformity with the proof, and the woman 
has no right to her specified dower if the declaration has 
been made before coition, but otherwise she is entitled to 
the amount specified. If there is a failure of proof and 
the woman denies the allegation, the man is liable for the 
full dower after consummation, and to the half of it if 
consummation has not taken place. ’’ 

When a woman has made a similar declaration before a By a 
contract, judgment is to be given against herself on the 
ground of her aclcnowledgment. But if the declaration is 
made after a contract, and a claim is founded upon it by 
the woman, the claim cannot be adnjitted unless supported 
by proof. 

Third Cause of Prohibition. 

Affinity. 

This is established by valid or lawful coition, and seem- Affinity 
ingly also by zina or illicit intercourse, and by intercourse 
under a semblance of right, as also by seeing and touching, riage. 

But these points will be adverted to hereafter. Meanwhile, 
with respect to a valid marriage : when a man has had followed 
connubial intercourse with a woman, either by virtue of a 
contract or a right of property, he is rendered unlawful to course, 
the mother how high soever of the enjoyed woman, and also 
to her daughter in any stage of descent, and whether born 
previously or subsequently to the intercourse, and whether 
living under his protection or not. In like manner the 
enjoyed woman is rendered unlawful to the father how high 
soever of the man who has had intercourse with her, and to 
his sons in every stage of descent, by a perpetual prohibition. 
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Effect of a If there has only been a contract of marriage witboot 
coition, tbo wife is rendered unlawful to her husband’s 

edV^con daughter is not un- 

nubiaH^' lawful in herself to the husband, and only so in conjunc- 
tercourse, tion with her mother ; so that if he should separate Wmijelf 
from the mother, ho may lawfully marry the daughter. 
Whether a mother is rendered unlawful to a man by a 
mere contract with her daughter without coition, ig a 
question on which there are two different traditions. 
According to the more authentic of these she is rendered 


Marriage 
bj right of 
property 
has not the 
same effect. 


unlawful to him. But the female slave of a father is not 
prohibited to his son by the mere fact of her being the 
father's property ; nor is the slave of the son prohibited 
to the father for the like cause alone. But if either of 


them should have sexual intercourse with his slave, she 

would then become unlawful to the other. 

A father or It is not lawful for either a father or a son to have 

connection with the slave of the other, except under a 

have con- contract of marriage, or by virtue of some right of property. 

with the True, that a father may value the slave of his infant son, 

cIXother lawfully have connection with her by virtue of the 

except by ' right SO acquired ; bu/- if either a father or a son should 

virtue of j^^ve sexual intercourse with the slave of the other, without 
marriage. 

at least a semblance of right, he would be a zanee or forni- 
cator, though the son only, and not the father, would be 
liable to the ]iudd or punishment specially appointed for 
the offence ; and a semblance of right would also exempt 
the son from its infliction. If the slave of the father should 
become pregnant by the son under a semblance of right, 
the child would be emancipated without any liability for its 
value ; but if the slave of the son should become pregnant 
by the father, the child would not be emancipated, though 
the father would be bound to ransom it, unless it were a 

female. If a father should have connection with the wife 

• 

of his son under a semblance of right, she would not 
thereby be rendered unlawful to the son, though some have 
maintained the contrary, as she had in a manner become 
the wife of the father ; but the father would be liable for 
her dower. If the son should return to his wife, and it 
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qan bo said that coition under a semblance of right induces 
prohibition, ho would be liable fqr two dowers ; but if that 
cannot be said with propriety, as is really the case,^^ then 
she can have no right to any dower except the first, or that 
origjinajily assigned to her on the marriage. 

• ^mong the consequences of affinity is the prohibition Women 
of a wife's sister in conjunction with the wife, or of 
wife’s niece in conjunction with her without her permis- conjoined 
sion. With such permission the conjunction is quite lawful, the samo^ 
^The paternal or maternal aunt of d wife may be taken in 
conjunction with her, even against the wife’s will. But if 
a man should marry his wife’s niece, whether the daughter 
of her brother or sister, without the wife’s permission, 
the contract would be void. Some of our doctors are of 
opinion that in such a case the wife would have an option, 
and might either allow the second marriage, or cancel it 
without the cancellation being a divorce. But the firsf 
opinion, according to which the contract is actually void, is 
the most valid. 

With regard to zina or fornication, if it bo super- Effect of 
venient, the prohibition of affinity is not incurred thereby. taWishing 
Thus, if a man should marry a wifo^ and then have illicit affinity, 
intercourse with her mother or daughter, or be guilty of an 
unnatural offence with her father or son, or should commit 
fornication with tho enjoyed slave of' his father or his son, 
in none of these cases would the act have a retrospective 
effect in rendering the wife or slave unlawful to her hus- 
band or master. But if illicit intercourse should occur 
before a contract, then, according to the common and 
approved doctrine, the daughter of a paternal or maternal 
aunt would be rendered unlawful to tho man who had com- 
mitted fornication with their mothers.'^^ Whether illicit 
intercourse in other cases previous to a contract would 
occasion the prohibition of affinity, in the same way as a 
valid or legal intercourse, i« a question in which there are 

Sec post, p. 24. 

That is, his cousin, whom he might otherwise liave legally 
married, w^ould be prohibited to liim by his incestuous intercourse 
with liis aunt. 
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two traditions, — according to one of which, and that the 
most patent or generally Received, it has that effect, hut 
according to the other it has not. 

Effect of With regard, again, to coition under a semblance of 
midera^° right, the Sheikh , on whom be the mercy of God, piyts it on 
bemblancc the same footing, in this respect, as a valid marriage. But 
of right. ^ difference of opinion upon this point, and, 

according to that which is best supported by traditional 
authority, the prohibition of affinity is not incurred by it, 
though the misub, or Affiliation of any child that may be 
the fruit of it, is established. 

Effect of As to sight and touch, whatever is lawful to other 
touch persons than a husband, or the owner of a female slave, 
such as the sight of the face, or touch of the palm of the 
hand, that certainly does not occasion the prohibition of 
affinity. Where, again, the sight or touch is not competent 
any other than a husband, or the owner of a slave, as, 
for example, the sight of the nakedness, or kissing, or 
touching with desire such parts of the person as are usually 
covered or concealed, there is a difference of opinion on the 
subject; according to that which is best supported by 
tradition, these are only productive of abomination, and 
even those who consider that actual prohibition is incurred 
by them limit its effects to^thc father and son of thejperson 
who has seen or touched the objectionable parts of the 
person, and do not include within them the mother or 
daughter of the woman who has been seen or touched. 

Miscellaneous Cases. 

These have been arranged into two classes, as they 
relate to unlawful conjunctions, or to women who are 
specially prohibited for causes applicable to their particular 
condition. The cases that relate to unlawful conjunction 
are four in number, and as follows : — 

Conjuno- First.^^ If a man should «have married two sisters, the 

tion of two ; — ‘ 

sisters by Ahoo Jafer Toosee. 

contract. Two have been omitted, one as being of little importance and 

insufficiently vouched, being introduced by a keela, or “it is' said; ” 
and the other, because it more properly belongs to the next cause of 
prohibition, under wliicb it will be found at p. 2S. 



UNLAWFUL MARBIAGES, 


25 


contract with the first is valid and that with the second 
void. If both are included in on9 contract, it is maintained 
by some of our doctors that the contract is void as to both. 

But there is a tradition that he has an option, and may 
choose whichever of them he pleases. The first opinion, 
however, is more agreeable to the general principles of the 
law, and the tradition is weak or insufficiently authenticated. 

Second. If a man, after having had sexual intercourse CoBjanc- 
witli a slave by virtue of his right of property in her, should one 
marry her sister, it is maintained l)y some of our doctors contract 
' that the man'iage is valid, and the woman first enjoyed by by 
right of property rendered unlawful to him so long as he property ; 
remains united to the second. Further, if a man, having 
two female slaves who are sisters, should have connection or both by 
with them both, it is in like manner maintained that the p^pcrty. 
first is prohibited to him after his intercourse with the 
second till he has parted with his property in the second.’ 

Some, again, are of opinion that if his intercourse with the 
second was in ignorance of the relationship between them, 
the first is not prohibited to him, and that if he was aware 
of the relationship the first is prohibited to him until ho 
parts with his ownership in the second, without any inten- 
tion of returning to the first ; for if lie has any such inten- 
tion, the first is not rendered lawful to him. It seems, 
however, to be more agreeable to the general principles of 
law that the second only should be prohibited to him in 
both cases, and not the first. 

Third. The marriage of a slave on a free woman, that is, C^adjunc- 
by a man who is already married to a free woman, except giave^^v 
with her consent, is unlawful ; and a contract entered into contmet to 
without waiting for her consent is void/^ It is maintained womL. 
by some of our doctors that the free w^oman has an option, 
and may either cancel or allow the marriage with the slave, 
or cancel her owm contract. But the first opinion is more 
agreeable to the general principles of the law. If, again, a 
man should marry a free woman on a slave, that is, when 


According to the Hanilito doctrine, consent is apparently in- 
sufficient to legalize the contract. D , p. 30. 
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already married to a slave, the contract would be lawful^ 
but the free woman, if ignorant of the existing connection, 
would have an option with regard to herself. And if a free 
woman and a slave are maiTied by one contract, the contract 
as to the free woman is valid, but not so as to the slave, 
Fourth. When a man has had sexual intercourse with 
a girl under the age of nine years, and has ruptured the 
parts,^'’ it is unlawful for him to have further connection 
with her, but she is not released from her ties, if connected 
with him by marriage or slavery. If no rupture has taken 
place, the prohibition is not incurred according to the most 
valid opinion. 

The second class of cases, or those that relate to women 
who are specially prohibited for causes applicable to their 
particular condition, are six in number, and as follows : — 
Unlawful First. When a man has married a woman in her iddut, 
to many a knowledge of the fact, she is for ever unlawful to him. 
during her And even though he were ignorant of the fact, or of the 
tddut, unlawfulness of marriage in such circumstances, yet if 
consummation has followed, the prohibition of all future 
connection "with her is in like manner incurred. If coition 
has not taken place, tl|je existing contract only is void, and 
he is not prohibited from ^entering into another with her, 
de novo. 

Paternity Second, When a man has married a woman in her 
and pregnancy has ensued, the child of which she 
sucheir- may be delivered is to bo affiliated to him, if ho were 
cumstances ignorant of its mother being in iddnt at the time of her 
marriage to him, or of the unlawfulness of marriage in 
such circumstances, provided that the child is born at six 
months or more from the time of consummation. The 
parties are nevertheless to be separated, and the husband 
is liable for the dower mentioned in the contract, while the 
woman must complete her iddut for the first marriage, and 
then enter on another on account of the second. 

Afzdha. Literally, “has widened her.” The legal acceptation 
of the term in this place is ntrwmque meatum naturcB in altero 
coalescere fadens impetu congressus. Im. D. Note, p. 227. This 
case more properly belongs to the next class. 
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Third. When a man has had illicit intercourse with a A man is 
woman, he is not thereby prevented from marrying her, biterfrOTn 
even though she is notoriously profligate. And, in like^narryinga 
manner, if a man’s wife should commit adultery, and even ^th^hom 
pergisttin such courses, she does not become unlawful to^ie^as liad 
him, according to the most valid doctrine. But if a man tercoursc. 
should commit adultery with a woman who has a husband, unless she 
or ip in her iddut for a revocable divorce, she is rendered 
perpetually unlawful to him according to the common or iddut of 
^generally received opinion.^’' * another. 

Fourth. A man who has done wickedly with a youth, 
cannot lawfully contract marriage with his mother, sister 
or daughter ; but none of these to whom he may have been 
previously contracted is thereby rendered unlawful to him. 

Fifth. When a moohrim^^ entered into a contract A mooArm 
of marriage with a woman, knowing that it is not lawful extract 
for him so to do, she is for ever unlawful to him. But if^marriage. 
he were not aware of the illegality, though that contract is 
vitiated, the woman herself is not prohibited to him, that 
is, he may lawfully enter into another contract with her. 

Sixth. A woman who has a husband is not lawful to 

1 -n A, 1 1* p 1 • -II ofonoman 

another man till after her separatKjn from him and the cannot 

completion of her iddut if she be liable to observe one. lawfully 

^ • many 

another. 

Fouuth Cause op Pkohibition. 

Completion of Number. 

By number is here to be understood, — First, the num- 
ber of wives to which a man is restricted, and, second, the 
number of repudiations which render a woman unlawful to 
her repudiator. 

First, as to the number of wives. — When a free man No man 
has filled up the number of four wives by permanent con- than 
tract, any in excess of that number is prohibited to him ; four wives 

• 

This important doctrine does not seem to bo recognized by the 
other sect. 

A pilgrim after he has como within tlio sacred territory, and 
put on the ihram or pilgrim’s dress. lie is not prevented from 
manying by the other sect. Z)., p, 20, 
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by perma- and it is not lawful for him to have more than two slaves 
contract out of the foijr. When a slave has filled up 
same time, the number of four wives who are slaves, or two who are 
free women, or three, one of whom is free and the others 
arc slaves, any in excess of these is prohibited tp l^im. 
But no But each of the parties, that is, eifher the free man or the 
tempoiLy slave, may marry by temporary contracts as many as he 
righrof ^^y I'ctain them by virtue of bond- 

property. age or right of property. 

After repu- When a man has repudiated one of his four wives, he 
or^e^four cannot lawfully enter into another marriage until she has 
rj ^nnJt iddut, if the repudiation were revocable, 

marry an- But if it was absolute or irrevocable, he may immediately 
ex^lraUon ^ contract With another woman. And the rule 

of is the same as to marriage with the sister of his wife. 
iddut; Further, it is abominable to separate from a woman for the 
‘pui*posc of marrying her sister. 

nor two When a man has repudiated one of his four wives irre- 
hy one vocably, and mamed two others, one before the other, the 
contract, contract with the first is to be sustained ; but if the con- 
tracts were simultaneous both are void. There is one 
tradition, however, that he has a right of choice between 
the two, but it is w^eak or unsufficiently authenticated. 

A thrice Second, as to the number of repudiations. — When a 
woman^^^ free woman has filled up the number of three repudiations 
cannot he she is Unlawful to the repudiator until she has been married 
tilHnter-^ to another husband,®® whether she were the wife of a free 
mediately man or a slave. And when a bondswoman has filled up 
aimSL i number of two repudiations she is unlawful to her 
repudiator until she has been married to another hus- 
nor a wife band, even though she were the wife of a free man. When 
di^vorc^be ^ repudiated woman has filled up the number of nine re- 
re-married pudiations for the iddut, being intermediately married to 

two other men, she is prohibited to the repudiator for ever. 

» 

This is the case referred to in page 24. By the other sect a 
slave is prohibited from having more than two wives at one time, 
whether they be free or not. D., p. 80. 

^ According to the other sect, marriage is not sufficient without 
consummation. D., p. 44. And see p. 124. 
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Fifth Cause op Prohibition. 

Lidn or Imprecation.^^ 

This is a cause of perpetual prohibition of the impre- 
gatftcl l^oman to her imprecator. And such slanders of a 
deaf or dumb woman as would occasion lidn with regard 
to one not so aiSicted, has the same effect though the Vidn 
do^ not actually take place • 

Sixth Cause of Prohibition. 

Infidelity. 

It is not lawful for a Mooslim to marry any woman A Mooslim 
who is not a kitabeeah ; and so far all are agreed. With many^any 
regard, again, to a kitabeeah who is a Jewess or a Christian, but a kua- 
there are two traditions, and, according to the most noto- 
rious or generally received of these, a permanent marriage nor any 
with either of them is forbidden to him, but a temporary 
marriage, or one by right of property, is lawful.®^ And by a per- 
the rule is the same with regard to a Mvjooseah or fire- 
worshipper. 

If one of two spouses should ap'^statize from the Mus- Marriaf^ 
sulman faith before connubial intercourse has taken place, 
their marriage is cancelled on the instant, and the wife stasy. 
has no right to dower if the apostasy be on her side ; but 
if it is on the side of the husband, she is entitled to half 
the dower. If the apostasy does not take place till after 
connubial intercourse, the cancellation of the marriage is 
suspended till the expiration of the iJdut, whether the 
husband or the wife bo the apostate, and no part of the 
dower abates, because the right to it has been fully 
established by consummation. There is an exception, 
however, if the husband w^ere bom in the faith, for in that 

This subject is further discussed p 152. It is not included 
among the causes of prohibition by the Hanifite sect. 

Fern, of kitahee, relative noun, from Jcitab, a book ; applied to 
all who are supposed to have divine revelation, but generally used 
to the exclusion of Mooslims. 

No such restriction recognized by the other sect.— Z)., p. 40. 
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case the marriage is cancelled immediately, though ^it 
should have been followed by connubial intercourse, becausb 
a return to the faith is not allowed. 

Effect of When the husband of a kitabeeah is converted to the 
to thoTaTtS Mussulman faith, his marriage is unaffected by the con- 
of Isldm version, whether it take place before or after consumint^- 
tion. But if the wife of a kitahee should embrace the 
Kitabees, faith of Isldm before her marriage has been consummated, 
it is immediately cancelled, and she has no right to dotver. 
If, again, her conversion does not take place till after 
connubial intercourse, the cancellation of the contract is* 
suspended till the expiration of her iddut. It is, however, 
maintained by some of our doctors that if the husband bo 
a zimmee or infidel subject, the marriage remains as before, 
except that he is prohibited from approaching her at night, 
or being in retirement with her by day. But the first 
^opinion is more agreeable to the general principles of law.®^ 
Its effect With regard to unbelievers who are not kifabees, their 
marriage is cancelled by the conversion of either of them 
others than to the faith of Islam ; immediately if the conversion is 
Kitabees, connubial intercourse, but not till the expiration 

of the iddut if such intercourse has taken place. If the 
wife of a zimmee 0/ infidel subject should go into any 
other form of infidelity than her own religion, cancella- 
tion would also take effect immediately, even though she 
should return to her original faith ; because no change 
of reh’gion is tolerated to one in her condition, except 
a change to Isldm. 

A zimmee When a zimmee or infidel subject who has more than 
m^than wives embraces the faith of Islam., his mamage is 
the legal sustained as to four of them who are free, or two who are 
n^ber of slaves, that is, if he is himself free ; 

must, on and if he is a slave, it is sustained as to two free women 
and two slaves. If he has no more than the legal number 


It is obvious from this that a Mussulman woman cannot be 
legally married to any one who is not of that faith ; by a permanent, 
any more than by a temporary contract. See ^ost, p. 40. 

“ This distinction does not seem to prevail among the Hanifites, 
with whom all forms of unbelief are alike. 
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of wives his marriage is sustained as to all ; but from any separated 
excess above the legal number he must at once be separated. 

He has, however, a right of ‘^selection, which may bo number ; 
exercised in any form of words that is sufficiently demon- be has 
strMive of his intention to retain a particular wife, as, for choS! 
example, by his saying to one of them, have chosen 
thee,” or I have held to thee,” or the like. When the dsedby 
choice has been duly made, the marriage of the four first * 

(in whoso favour it has been exercised) is established, and 
the remaining wives are discarded. If he should say to any 
above the legal number, I have elected to be separated 
from you,” that would bo a rejection, and the marriage of 
the others would be established. So also, if he were to 
repudiate four, all the remaining ones would be rejected, 
while the marriage of those whom ho had repudiated would 
first bo confirmed, and they would then be divorced ; for 
repudiation is inapplicable to any but wives, since it is an. 
appointed means of dissolving the marriage tie. But 
Ecla and Zihar arc no evidence of election,®'^' because they 
are sometimes applied to other persons than wives. The 
election may also be made by deed, as, for instance, by or by deed, 
connubial intercourse, which is plainly an evidence of 
choice. So that if a man should ^have such intercourse 
with four of his wives, the contracts with these would be 
confirmed, and all the rest would be rejected. With 
regard, again, to kissing, or touching with desire, these 
also may be said to be exercises of the right of choice, as 
they amount to revocation in the case of a repudiated wife, 
and may fairly be assumed to have the like effect in the 
present instance.^^ 

If one of the wives should die after their con- Thouf^h 
one of the 

As to these, see^05^,pp. 138, 147. 

Throughout the whole of this case, it is implied that the 
zimmee is a hitabee, and his wives k^itaheeaks ; otherwise his marriage 
would be cancelled by his conversion to the Mussulman faitli. — 

(P. 30.) 

This case will be found at page 277 of the original, being one 
of several cases relating to zimmees, most of which have been onaitted 
as of little practical utility in India. 
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shonld die 
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titled to 
inherit 
from her. 


Until he 
has made 
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tion all 
the wives 
are enti- 
tled to 
main- 
tenance. 


version to the faith before he has made his election among 
them, his right to elect her is not cancelled, and if he 
should make her his choice, he would be entitled to par- 
ticipate in her inheritance. So also if the whole of them 
should die, he would still have his right of choice as to 
four among them, and would participate in the inheritfoce 
of those whom he might elect ; for election is not the 
renewal of a contract, but only the means of determining 
who among the subjects of valid contracts shall retain 
their condition of wms. But if the husband as well as 
the wives should die, then it is maintained by some that 
the right of choice is cancelled. It seems, however, to be 
more agreeable to principle that in such a case recourse 
should bo had to lots, as among the women there are 
some who might be heirs to the husband, and some from 
whom he might have inherited. If the husband should 
die before all the wives, they must all keep iddut, as it 
must bo incumbent upon some of thorn ; and as there are 
no means of distinguishing between them, the longest of 
the two prescribed periods should be observed by way of 
caution, when there is a possibility of each of them being 
the widow; and when that is not possible, any among 
them who is prcgnaift must keep the iddiit of death, and 
also of delivery; and \\io*hail (or one who is not so), tLo 
largest of the two appointed for death and repudiation. 

When the man and the women embrace the faitli 
of Islam, it is incumbent upon him to maintain the whole 
of jthem until he has made his choice of four, after which 
the right of the remainder to maintenance is cancelled ; 
for up to the time of making his election they are all in 
the condition of wives. And the rule is the same in the 
event of the wives, or some of them, embracing the faith, 
and he remaining in infidelity. If he should fail to give 
them their maintenance they may sue him for what is 
presently due, as also for the^ past, or what is in an’ear ; 

That is, of the iddut for repudiation, and the iddut for death. 

^ As, for instance, if any of them should have remained in 
infidelity. 

This follows immediately after the last case in the original. 
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that whether he embrace the faith or remain in 
infidelity. But he is under no obligation to maintain 
them if he is converted without them, because of the 
obstruction to connubial enjoyment. 

f 4 change of religion is a cancellation of mar- A change 
rtage, not a tuldk, or divorce. If the change is on the ^/^anc^Ua 
side of the wife, and it takes place before consummation, tion of 
slie^ has no right to any^ dower ; while if it is on the ^oTaTi-’ 
side of the husband, she is entitled to half the dower, vorce. 
according to the generally received doctrine. If the change 
occurs after consummation, the woman's right, having 
been once established, is not affected by the supervening 
event. If the dower mentioned in the contract is invalid, 
the proper dower is substituted for it after consummation, 
and also before it, when half of the proper dower becomes 
due, if the cause of cancellation be on the part of the 
• husband. If no dower whatever has been assigned by the* 
contract, a present only is incumbent on the husband when 
ho has given cause for the cancellation, though on that 
point there is some difference of opinion. 

When a MoosUm has apostatized after consumma- Connubial 
tion of his marriage, he is prohibited from connubial 
intercourse with his Mussulman T^dfe, and the marriage, between a 
as already mentioned, is in suspense until the expiration ^ho Vat 
of the iddut. If, notwithstanding the prohibition, he aposta- 
should have such intercourse under a semblance of right, 
and continue in his infidelity till the expiration of her 
iddnt, the Sheikh has said that he is liable for two 
dowers, one being the dower originally specified in the 
contract, and another on account of the intercourse under 
a semblance of right. But on this point there is some 
reason for doubt, since she is still in the condition of a 
wife, provided that ho was not born in the faith. 

A MoosUm cannot compel his zimmeeah wife to what rc- 
wash after ceremonial pollutions, because that is not neces- im- 
sary for the purpose of connubial enjoyment. But if posed by a 

Pago 276 of the original. ^ See ante, foot of p. 29. 

Ibid. Page 275 of tho original. 

See ante, p. 24. 

PART ri. P 
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she persists in what is a hindrance to such enjoyment, 
such as the use of fetid o4ours, or keeping her nails of an 
extreme and formidable length, he may oblige her to 
refrain. He can also prevent her from going to Christian 
churches or Jewish synagogues, as indeed he may nreyeirt 
her from going out of his house. So also he can restrain 
her from drinking wine or eating pork, or the practice of 
any uncleanness. 


Secti6n Fourth. 

Things connected with the Contract. 

These are seven in number. 

First. Equality is a condition in marriage, that is, in 
respect of Islam, or the general profession of the Mussul- 
man religion. Mlietber it is also a condition in respect of 
^eeman, or true belief, is a question on which there are 
two traditions ; but, according to the most notorious or 
generally received of these, equality in respect of Islam is 
all that is required. In regard to the husband’s ability to 
maintain his wife, there is a difference of opinion ; some 
insisting that it is also a condition of the contract, while 
others deny this position, and their opinion is more in 
accordance with the general principles of the law. It is 
also a question on which there are opposing traditions, 
whether a supervenient disability on the part of the 
husband to maintain his wife confers on her the power 
of cancelling the marriage. According to the most noto- 
rious or generally received of these traditions, she has no 
such power. 

It is lawful for a free woman to marry a slave, or an 
Arabian woman to marry a Persian, or a woman of the 
tribe of Hashem to marry a man of another tribe, and rice 
versa, or the reverse is also lawful. In like manner, men 

According to the Hanifites, it is Iddm of paternal ancestry 
that is particularly meant. — (/>., p. (VI ) The same is probably 
intended here. 

The term is restricted by the SJweahs to themselves, as dis- 
tinguished from other sects. See Im. D., p. 4;i6, note. 



UNLAWFTJIi MABEIAGEB. 


35 


qngaged in ^orldly trades may lawfully enter into the 
contract of marriage with women possessed of property, in 
debts owing to them and in houses. 

• If a moomin/^ or true believer, competent to maintain A true 
a ^ife, should pay his addresses to a woman, it is in- 
mmbent on her to accept him, though he bo her inferior competent 
in respect of nusuh, or ancestry ; and it would be sinful tain 
in a guardian to forbid the marriage. According to some anti ad- 
of our doctors, if a man, who professed himself to be of ^oman,^ 
nne tribe, should prove to belong to another, his wife siiouid be 
would be at liberty to cancel the marriage. But this is 
denied by others, whose opinion is more in conformity 
with the general principles of the law. 

It is abominable for a woman to marry a profligate ; Connec- 
and the abomination is aggravated by his being a con- ^^ich aie 
firmed wine-drinker. So also it is abominable for a accounted 
woman "who is a true believer to marry a mookhalif, or able, 
opposcr;'^^ but there is no objection to her marrying a 
moostuzif, or one weak in his belief, who does not know 
the grounds of controversy. 

Second. Where a man has married a woman, and Marriage 
afterwards disco\ers that she had ^cn prievously guilty 
of fornication, he has no right to cancel the marriage, nor on account 
has he any claim against her guardian to refund the formcaHon 
dower. There is one tradition in favour of his having a of the wife, 
right of recourse against the guardian, and one that the 
woman is entitled only to such a sudak, or dower, as may 
be a sufficient compensation for the enjoyment of her 
person. But the tradition is not generally received. 

Third. It is not lawful to court a woman during her Not lawful 
iddiit for a revocable repudiation, for she is still the wife ^omau*" ^ 
of another man; but a woman w^ho has been repudiated her 
three times may be lawfully courted during the iddwt, Revocable 
either by the repudiating husband or by another man,^?P“‘li^“’ 
though by neither should •it be done in direct terms. 

With regard, again, to a woman who has been repudiated 

Participle, from the increased infinitive eeman. 

Of any general usage, according to Frey tag, but here probably 
meant for some particular sect. 
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nine times, with two intermediate marriages other men, 
it is not lawful for the repudiating husband again to pay 
his addresses to her, but another may lawfully do so, 
though not directly during her Mdut for the first husband 
or for either of the two others. A moodtiiddah, or woman 
in iddut, for an absolute separation from her husband, 
either by khoolu'^ or by cancellation, may lawfully be 
courted by the husband or by another man, and in express 
terms by the husband, but not so by the other. The 
indirect way of addressing a woman is to saj", “ I greatly 
Yetifdonc, love or “ desire thee,” or the like ; and the direct way, 
and the should speak to her in language that will admit 

woman is „ 

married on of no other construction than marriage, as, for example, 
or*thc**°° ss^ybig, “ When your iddut is over, I will marry you.” 
iddut, she If one should make an express proposal to a woman in 
thereby circumstances that render it unlawful, and should after- 
prohibited wards marry the woman on the expiration of the iddut, 
would not be prohibited to him by reason of the 
irregularity. 

A woman Fourth. When proposals of marriage have been made 
bound by woman, and she has accepted them, it is maintained 
accepting ky some of our doctqrs that it is unlawful for another to 
pr^pogaj of pay his addresses to her ; yet, if she should marry the 
marriage, other, the contract would be valid. 

Marriage Fifth. When a thrice repudiated woman enters into a 
ktTby a coiitract of marriage, and stipulates that, as soon as the 
thrice re- husband has legalized her to her former husband, there 
woman on marriage between them, such a contract is 

condition void. It is sometimes maintained, however, that the con- 
vohfafter*^ dition is surplusage, and that if a woman should expressly 
^ifle al repudiation, the marriage would be valid, and 

ized toLr the condition void ; and that if consummation should take 
first has- place, she would be entitled to her proper dower. If there 

band, w f . 

not valid. . IS no express condition in the contract, and it is merely the 

intention of the parties, or of tho wife, or her guardian, 

that she shall be immediately repudiated, the contract is 

not invalidated. In every case in which it is said that the 


See post, p. 129. 
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contract is Talid, the woman is rendered lawful hy coition 
to the first repudiator, that is, after she has been legally 
separated from the second husband, and her iddut has 
expired; and in every case in which it is said that the 
contract is invalid, she is not rendered lawful to the first 
lepudiator ; for coition with another man is not alone 
sufficient for that purpose, without a valid contract. 

Sixth. A shighar marriage is void. That is, when two A shigUar 
women are married to two men with a condition that the 
marriage of each is to be the dcfwer of the other, both it is. 
marriages are void. But if each of two guardians should Ca^s 
marry his ward to the other, and they should stipulate for sembleTt' 
their respective wards a known dower, the marriages would tho 

^ ^ contracts 

be valid. And if one of the guardians should marry his ward yalid. 

to the other, and stipulate that the other should reciprocate 
by marrjung his ward to him for a known dower, both con- 
tracts would be valid ; but the dowser would be void, because 
with it there is a stipulation for marrying, which is not bind- 
ing on the party, and marriage docs not admit of an option. 

The w^oman is, therefore, entitled to her proper dower. 

Upon this point, however, there is room for some doubt 
or hesitation. So also, if one of the guardians should 
marry his w^ard to the other, and stipulate that the husband 
should marry such an one to him, without any mention 
of dower, the contracts would be lawful, and the woman 
entitled to her proper dower. 

Further, if one person should say to another, I have Continued, 
married my daughter to thee, on condition that thou shalt 
marry thy daughter to me, so that the marriage of my 
daughter shall be the dower of thine,” the marriage of his 
daughter w^ould be valid, but that of the other’s daughter 
would be void. But if he should say, on condition that 
the marriage of thy daughter shall be the dower of mine,” 
the marriage of the speaker’s daughter would be void, and 
that of the other’s daughtei; v&lid. 


According to the Hanifites, the contracts are effected, but the 
[condition is void, and each woman is entitled to her ouii proper 
lower.— p. 91. 
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Seventh. It is abominable for a man to enter into, a 
contract of marriage with a nurse who has brought him 
up, and with her daughter ; or to marry his son to the 
daughter of his wife by another husband, whom she Jias 
borne after her separation from himself. But there is 
no objection to such a contract if the daughter were the 
fruit of a marriage previous to his own. It is also abom- 
inable for a man to marry a woman who was co-wife with 
his mother, previous to her marriage to his father, or a 
woman who has be.en ^ilty of fornication without repent- 
ance for her fault. 


Property, or one of the parties being the slave of the other, is 
not expressly mentioned by the author of the Shuraya among the 
causes of prohibition in marriage ; but it seems to be assumed. For 
it is stated at p. 48 post that, if a person should marry a female the 
property of several owners, and should purchase the share of one of 
them in Ms wife, that "would cancel the marriage ; ” and the author 
had already said, in the Book of Tiyarut (p. 177), that, when one 
of two spouses becomes the proprietor of the other, the right of pro- 
perty is confirmed ; but the zoivjeent, or relation of husband and 
wife, is not confirmed.” Moreover, it is expressly stated in the 
Imameea Digest (p, iJJl), on the authority of the Tnlirerr, that, “ if a 
husband purchase his own w^ife, or a wife acquire her liusband in 
property, it is valid ; but their marriage is thereby annulled.” It 
would seem, therefore, that there is no dificrence between the Sheoas 
and the Hanifites on the point in question. — See />., p. 4J3. 
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CHAPTER II. 

OF TEMPORAEY MARlaiAGE. 

Temporary marriages are permitted by the Mussulman 
religion, because they were authorised by lawful authority, 
and there is nothing to show that the permission was ever 
abrogated.^ The subject requires an explanation of the 
pillars and the laws of the contract. 

Section First. 

The Pillars of the Contraet. 

Tliese are four in number, — the Form, the Subject, 
the Period, and the Dower. 

First. With regard to the Form«of the contract, or the Form, 
words appropriated by law to the .declaration and acceptance 
by which it is constituted. The proper words for the decla- Words le- 
ration are zmvwujtoku, muttudtohu , and ankuhtoLii, any 
which is sufficient for the purpose ; and by none other can tution. 
the contract be efiected, as, for instance, by the words tumleek 
(transfer), heha (gift), or ijamh (lease). The acceptance 
may be expressed by any words indicative of assent to the 
declaration, as ‘‘I have accepted the nikdhf or “the 
mootd.'' Or it maybe shortened by merely saying, “ I am 
content.” If a commencement be made with the accept- 
ance, by the man’s saying, “ tuzuwwvjtohif and the 
woman’s saying, zuivivujtoln,'"'^ there would be a valid 
contract. It is, however, a* necessary condition that both 
the declaration and the acceptance should be expressed in 


^ The Hanifites differ on this point. — 1 > , p. IH, note ^ 
^ See ante, p. 3, note 
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Must be in the past tense; for if the man were to say akhulo,^^ or 
tense^*^ arza,'* which mean, “ I do or will accept,” or I am or 
will be content,”® there would be no contract, even though 
he used the words intending that they should be under- 
stood in an initiatory sense. It has been said, however, 
that if he were^to use the word atuzuwwujtoki I do or 
will take thee to wife ”) ^ for such a period, at such a dower, 
with an initiatory intention, and she should say zimwuy 
tokv” there would be a valid marriage. So also, if* she 
were merely to say Yes.” 

Subject of Second. With regard to the Subject of the contract, if 
traermust ^ necessary condition that the wife bo a Mooslimah or 
be a Moos- a Kitahceali, by which is meant a Jewess or a Christian, 
hitaLTah. ^ Majooseeah, according to the most common or 

generally received of two traditions ; ® and tbe husband 
should restrain her from drinking wine and other unlawful 
^practices. 

And a A Mussulman woman cannot enter into a mooid con- 

tract with any other than one of her own religion. Nor is 

enter into it lawful for a Mooslhn to enter into the contract with an 

(aher^h^n”n idolatress ,* nor for one who is erect or straight in his own 

ii Moo^lim. belief to contract with one of a sect who is notorious for 

enmity, such as the jLharijitcs ; nor for a slave to be taken 

in mootd by one who is sClready married to a free woman, 

except with her consent, and such a contract entered into 

without her consent would be void. So also, if a man 

should marry by mootd his wife’s niece, whether the 

daughter of her brother or her sister, without the consent 

of his wife, the contract would be void. 

Other re- It is proper, though not necessary as a condition of 

validity, that the woman who is the subject of the contract 

thoiijifh not should be a Moomin, or true believer,® and chaste ; and that 

nccemry^ due inquiries be made into her conduct, if liable to suspicion. 

in the sub- If the woman is actually a zanceah, or addicted to fornica- 
ject of the 

fon tract. » — 

® The original words are in the aori.st tense, which is employed 
in ilie Arabic language for both present and futui-e. 

^ See antBi p. 3. ® See ante, p. 

® See ante, p. 34, note 
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tion, it is abominable to enter into the contract with ber ; 
and if she has ever been guilty of anything of the kind, she 
should be strictly prohibited from a repetition of such conduct. 

Fijrther, it is accounted abominable to enter into a contract 
of this kind with a virgin who has no father ; and if one 
should do so, he ought to refrain from connubial intercourse 
with her. Still that is not actually prohibited.’^ 

Third, With regard to Dower. It is an essential con- Some 
dition of this contract, and peculiar to it, that some dower 
should be specified, so that if thfere is a failure in this specified j 
' respect the contract is void. It is also a condition that the 
dower be something that is actually owmed and possessed, 
and is known by measure, weight, inspection, or descrip- 
tion. Its quantity is left to be determined by the mutual 
agreement of the parties, whether it be much or little, even 
so little as a handful of wheat ; and it becomes binding on 
the husband by virtue of the contract. So that if he were and is due 
to make the woman a gift of the term, that is, waive his Jjj 
right to her altogether, before coition, he would still be tract, 
liable for half the dower ; and if coition should have taken 
place, she is entitled to the whole dower, on condition of 
her keeping the term, or adhering to him till its comple- 
tion ; but if it is not completed, he^ is entitled to deduct a 
proportionate part of the dower* If, again, it should prove 
that there was an inherent defect in the contract, either by 
its appearing that she was the wife of another man, or the 
sister or mother of his own wife, or anything similar, that 
would be a sufficient ground of cancellation ; then, if no 
coition has taken place, she has no right whatever to 
dower, and must return any part of it that she may have 
received. But if the causes of cancellation do not transpire 
till after connection has taken place, she is entitled to 
retain whatever she may have actually received, though he 
is under no obligation to deliver the remainder. Yet, even 
in this case, it were perhaps better to say that it is only in 

’ Tliree cases in the original, illustrative of the effect in a mootd 
marriage of the conversion to Ishwi of one of the spouses, are 
o^aitted, as being sufficiently obvious, and hiihstaiitially the same 
as those mentioned in page 
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the event of her having been ignorant of the existence pi 
the cause of cancellation that she is entitled to retain 
whatever portion of the dower she may have received, and 
that if she were cognizant of the defect in the contract, phe 
is bound to refund. 

♦ 4 

There Fourth. The Period. This is also an essential con^ 

fixed of mootd contract ; and if there is no mention of 

period, any time, the contract becomes permanent. The extent of 
the period is left entirely to the parties, who may prolong 
may be or shorten it to a yefar, a month, or a day ; only some 

u^^by ^^st be distinctly specified, so as to guard the period’ 

the parties, from any extension or diminution. Even if the time were 
fixed at part of a day, the contract would be lawful, 
provided that its limit is distinctly ascertained; as, for 
example, by the declining or setting of the sun. It is also 
lawful to specify a month to commence immediately after 
^he contract, or at some interval from it. If mentioned 
generally, the month next to the contract is to be under- 
stood. If he should abstain from her until a part of the 
specified time has expired, that is to be deducted from the 
contract, but she is entitled to her full dower notwith- 
standing. If he should say ‘^once’^ or twice, without 
fixing a time, the contract w^ould not be valid as a mootd ^ 
but would bo permanent. * There is, however, one tradi- 
tion in favour of the legality of such a compact, subject to 
this condition — that he is not to look upon her after the 
occurrence of the specified act. But this tradition has 
been rejected as insuflSciently authenticated ; and if a con- 
tract were made in the terms above specified, it would be 
held to be permanent; while if the acts were brought 
within the compass of a particular time, the contract would 
be valid as a mootdy or temporary one. 

Section Second. 

The Laws of iKe Contract. 

These are eight in mimber. 

The term First. When the term and the dower have been men- 
must both tioned the contract is valid ; and if there is a failure in 
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respect of the dower while the term is mentioned, thebemen- 
contract is 'altogether void; but if there is a failure 
respect of the term while the dower is mentioned, the 
contract, though void as a mootdy is valid as a permanent 
marriage. 

, ^Second. Every condition stipulated for in this contract No stipula- 
must be mentioned at the time of the declaration and 
acceptance ; and no eiBfect whatever can be given to any made at 
previous stipulation unless it be repeated at that time, nor ^ 

to any condition made after it. With regard, again, to a tract. 
Condition that has been mentioned in the contract, there is 
no necessity for its repetition after it ; though some of our 
doctors are of opinion that the condition should be repeated 
after the contract. This, however, is far from being 
correct. 


Third. An adult and discreet female may enter into a Discreet 
, moofa contract ; and her guardian has no right to object, 
whether she be a virgin or not. herself. 

Fourth. It is lawful to stipulate with the woman that stipula- 
she shall come by night or by day ; and also to stipulate 
for once or twice within the specified period. course. 

Fifth. The practice of izF is lawful with a mooid wife, The prac- 
and is not dependent on her permission. If she should 
become pregnant notwithstandifig the izl^ the child is the 
temporary husband’s, on account of the possibility of some 
of the seed remaining contrary to his intention. But if he 
should deny the child, the denial is to bo sustained, appa- 
rently without any necessity for Lidu, 

Sixth. This form of marriage does not admit of repu- Does not 
diation ; but the parties become absolutely separated on 
expiration of the period. Nor docs it admit of Eela or tion ; 
Lidn, according to the prevalent doctrine. With regard to 
the operation of Zihar in such a case, there is some differ- 
ence of opinion. According to that which is best founded 
on traditional authority, i1^ may be exercised under this 
form of marriage." 


® Extmhere ante emissioneni seniinis. 
® See post, p. 140. 
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nor confer Seventh, By this contract no rights of inheritance are 
of inhmt^ established in favour of the parties, whether there be an 
ance. express condition to that effect, or the contract is left in 
general terms, without any stipulation in either way, ^ If 
there is an express condition for mutual rights of inherit- 
ance, or for such a right in favour of one of the paAie^?, 
some of our doctors are of opinion that effect must be 
given to the stipulation. Others, again, insist that the 
condition is not binding, because inheritance is not Esta- 
blished except by the kw, and the stipulation would be in 
favour of persons w^ho are not he*irs, and therefore thE 
same as if it were made in favour of absolute strangers. 
The first opinion, however, is most generally approved. 

An iddut Eli filth. After the expiration of the period, if there has 

kepf connubial intercourse between the parties, the 
piration of woman must observe an iddut of two returns of her courses, 
the term. 4'A.ccording to one tradition, indeed, a single occurrence of 
them is sufficient ; but this tradition is rejected. If the 
woman has never had them yet does not despair, the iddut 
is forty-five days. For the death of her husband the 
woman must observe an iddut of four months and ten days 
if she is not pregnant, even though connubial intercourse 
has not taken place ; find if she is pregnant the iddut must 
continue till the more distant of two events, that is, tlie 
completion of four months and ten days, or delivery. If 
the woman be a slave her iddut , supposing that she is not 
pregnant, is two months and five days. 
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CHAPTER III. 

OF THE MAERIAGE OF FElViALE SLAVES. 

This marriage may be either by contract, or by right of 
property. 


Section First. 

Marriage of Female Slaves hy Contract. 

The contract may be either permanent or temporary, as 'iiay bo 
in the case of free women ; and many of the rules applic- 
able to both have been already set forth. To those the rary. 
following are now added : — 

First. It is not lawful for slaves, whether male or l^^a^^iaj?e 

female, to contract themselves in marriage without the nL^lawful 

permission of their masters. If eitlicr of them should do without 

so without such permission, the ’contract is dependent on 

the master’s assent. Some of our doctors maintain that subsc- 

the assent is as a new contract, while others insist that IITsent of 

the contract in both cases, that is, whether the slave be 

male or female, is absolutely void, and the subsequent renders 

assent therefore surplusage and of no use. There is ^ 

fourth opinion that would restrict the eflect of the master’s. life’s 

assjpnt to a contract entered into by a male slave, exclusively 

of one by a female. But of all these opinions the first is ance, 

that which is best supported by traditional authority. So hhn to 

that, when the master has given his assent, the contract take the 

is valid, and he becomes liable for the dow^r incumbent 

on his male slave, together with the maintenance of the slave. 

slave’s wife, while he is entitled to the dower of his female 

slave. The rule is the same whether each of the slaves 

, there arc 

belongs to a single master, or to several masters ; and in several 
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masters, the latter case, though one of them should consent to t^e 
Daarriage of their slave, the contract would not be lawful 
without the consent of the others, or their subsequent 
allowance of it, according to the most approved doctrine. 
When both Second. When both the parents of a child are slpes, 
Se ^ slave, and if they belong to one owner 

their child the child is his exclusive property. If the parents belong 
to different owners, the child is their joint property in 
equal shares. If there was a stipulation that the child 
should be the prop&ty of one of them, or that the 
share of one of them in the child should be greater than 
that of the other, effect must be given to the condition. 
When^ When one of the spouses is free, the child is to be 

frec^thc affiliated to him or her, whether the free parent be the 
child be- father or the mother,^ unless the master of the other had 
the^fiee stipulated that the child should bo a slave, in which case 
parent. * eflect must be given to the condition, according to the* 
most approved doctrine. 


A freeman 
marryinj^a 
slave with- 
out her 
master’s 
permis- 
sion, is 
guilty of 
zina^ and 


Third. When a freeman has married a slave without 
the permission of her master, and, before obtaining his 
approval of the contract, has connubial intercourse with 
her, knowing the ille^'ality of the connection, he is a zanee 
or fornicator, and liable to the hndd or punishment 
specially appointed for the offence. If the slave were 


their^hiter^ also aware of the illegality she has no right to dower, and 
course be- any child of which she may be delivered is the slave of her 
the^m^ owner. If, on the other hand, the freeman were ignorant 

ther’s of the unlawfulness of the contract, or there is any 

u^ss'the right in the case, he is not subject to the 

father were hudd, but is liable for dower, and the child is free, though 
his father is bound to make good to the owner of tits 
gality, mother the value of the child as of the day on which it was 
c^^he alive. So also if a freeman should enter into a con- 

child is tract of marriage with a slave on the faith of her own allega- 
tion that she is free, he would in like manner be liable 


for her dower, though some of our doctors are of opinion 


* According to the Hanifites, the child follows in all cases the 
condition of its mother. — D., p. 303. 
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the liability is only for a tenth of the dower if* she 
is a virgin, and half a tenth if she is not so ; and her 
children by him are slaves, but it is incumbent on him to 
random them by paying their value, which the master is 
bound to accept, and to surrender them to him on these 
t«rms. If the husband has no property he may work out 
their ransom by emancipatory labour ; but whether, if he 
refuse to do so, it is incumbent on the Imam ^ to ransom 
them, is a question on which there are different opinions, 
some maintaining the affirmative, ih reliance on a weak or 
insufficiently authenticated tradition, while others insist 
that the ransom is by no means incumbent on the Imam^ 
because the father is liable for the value of the children. 


Fourth. When a man has married his male to his 
female slave, some are of opinion that it is incumbent on 
him to give her something by way of portion, while others 
maintain that it is not so ; and it were, perhaps, more in 
accordance with the general principles of law to say, that 
it is proper and becoming in him to make her some allow- 
ance on the occasion of her marriage, but by no means an 
incumbent duty. If he should die, his heirs have the 
option of either allowing or cancelling the contract.^ But 
the slave herself has no option in .the matter. 

Fifth. When a slave has m*arried a free woman, mth 
knowledge on her part that it was without the permission 
of his master, she has no right to dower, nor even to 
maintenance, if she were also aware of the unlawfulness of 
such an union, and her children are slaves ; but if she 
were ignorant of its illegality, they are free, without any 
liability on her part for their value. If connubial inter- 
course has taken place, she is also entitled to dower as 
against the slave, for which he may bo sued if ho should 
ever obtain his freedom. 


A. master 
marrjing 
his male to 
his female 
i^lave is not 
bound to 
give her 
anything 
by way of 
portion. 

On his 
death, his 
heirs may 
cancel the 
marriage. 
A free wo- 
man mar- 
rying a 
slave with- 
out per- 
mission 
of his mas- 
ter is not 
entitled to 
dower. 


Sixth. When a male slave has married a female slave The issue 

belonging to anbther than his own master, the children of 

the marriage belong to the masters jointly, whether they tween 

slaves be- 


^ Head of the Mussulman community. 

^ Even, it would seem, thoifgh the marriage had been sanctioned 
by him. — See po8tj p. 50, as to purchaser’s power to cancel. 
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longing to 
different 
masters 
is their 
joint pro- 
perty. 

A person 
who mar- 
ries a slave 
belonging 
to two 
owners, 
and pur- 
chases the 
share of 
one of 
them, is 
prohibited 
from con- 
nubial in- 
tercourse 
with her. 


botli allow or refuse their assent to the marriage. But if 
one only assents, the children belong exclusively to the 
other. So, also, if a male slave should have illicit inter- 
course with a female the property of another, the child 
would belong to the master of the latter. 

Heirnth. If a person should marry a female the pro- 
perty of several owners, and should purchase the share of 
one of them in his wife, that would cancel the marriage, 
and it would be no longer lawful for him to have connubial 
intercourse with her.* Even though the other partner 
should allow the marriage subsequently to tho purchase, 
that would not remove the prohibition. Some, how^ever, 
are of opinion that sexual iiitercou]*&e with her w^ould 
thereby bo rendered lawful, but the opinion is not well 
supported. If he were merely to legalize her to him,^ 
that, according to others, w'ould render their intercourse 
lawful, and there is a rej^ort to that cifoct. But this has 


Because a also been denied, because the cause wiiich renders sexual 
camio”bc intercourse lawiul docs not admit of division. In like 
lawfully manner, if one w’ere the owuier of half a nartiallv eman- 

cnioyccl nv ^ ^ 

virtue of cipatod w^oman, it would be unlaw^ful for him to have such 
intercourse with her, either by virtue of his right of pro- 
rights. porty or of a permanent contract. Some, howxver, have 
said that it would be lawful if tbc contract w^ere by mooia 
restricted to a particular time, and there is a report to that 
eiect ; but tbe doctrine is still open to doubt and difiBculty 
for tho reason just mentioned. 


As adjuncts to the marriage of slaves, it is necessary 

to consider the effects of Emancipation, Sale, and Divorce. 

I. As to the effect of Emancipation on the marriage of 

temab^ slaves. When a female slave is emancipated, she may 

etnanci- cancel her maniage, w^hether the husband be free or a slave. 

pated has gome of our doctors have made a distinction between the 

and°may°' tw’o cases, which seems more agreeable to the general 

cancel her principles of law.^ The option thus allowed to her must, 
marriage. _ _ _ 

^ p. 54. 

® That is, that she has the option only w hen ho is a slave, as is 
apparent from what follow's. 
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however, be exercised immediately. When a male slave But a male 
is* emancipated, neither he nor his master have any option, no such* 
nor has his wife, whether she be free or a slave ; for, as option, 
she was satisfied with her husband when he was a slave, 
much more should she be so now that ho is free. But if 
they* were both the slaves of one master, who emancipates 
them both, she has her option, notwithstanding the eman- 
cipation of her husband. And the result would bo the 
same if they were the property of different owners, who 
concurred in emancipating them at the same time. 

* The emancipation of a female slave may be lawfully The eman- 
made the subject of her own dower, and the contract may a 
be established against her by making the word of contract 
precede that of emancipation, as, for example, by thejectof 
man’s saying, I have married thee, and emancipated 
thee, and made thy emancipation thy dower ; ” for if the 
^emancipation were placed first, she would have a choice^ 
being free, and might either accept or reject the proposal. 

But it has been said that this is not necessary, for phrases 
joined together arc but one sentence ; and this is correct. 

It has been further maintained by some that the w^ord of 
emancipation should have the precedence, for the woman 
is already lawful to her master, and there can be no neces- 
sity for a contract Tvhen the right of enjoyment is already 
established by virtue of the right of property. The first 
opinion, however, is the most common or generally received. 

An oom-i-wuliid, or mother of a child, is not emanci- An oom-i- 
pated till after the death of her master, and then only out emanci- 
of the child’s share in his estate.® If the share is insuffi- 
cient to make up her value, she must herself perform ter’s death, 
emancipatory labour for the excess, her child being in 
nowise liable to work on that account. Some of our share in 
doctors, however, maintain his liability ; but the first > 

opinion is more agreeable to the principles of the law. 

If her child should die during the lifetime of its father, 

she returns to a state of absolute slavery, and may be beforehim, 

® According to the Ilanifites, she is emancipated out of the whole 
estate. — D., p. 378. 

PART II. E 
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reverts to lawfully Bold. And even while her child is alive she may 
of a^olate lawfully sold in payment of her original cost, if sllll 
slaveiy, and her master has no other property besides herself. 

Some of our doctors go so far as to maintain that she may 
be lawfully sold after the death of her master for the 
payment of his del)ts, though there may be no ori^ii\al 
cost, (or, in other words, though she may not have been 
purchased, or if purchased, though her price be no longer 
due,) when the debts absorb the whole estate so as to leave 
nothing after they have been paid. If, while her price is 
still due by her master, he should marry her, making heV 
emancipation her dower, then got her with child, and 
finally die insolvent as to her price, she may bo sold on 
account of the debt. But whether her child would, in 
such circumstances, revert to a state of slavery, is a 
question as to which, though it has been answered in the 
• aflB.rmativo on the ground of a report by Tlashaii hen Salim, 
yet the more approved doctrine on the subject is that 
neither the emancipation nor the marriage is cancelled, 
and that the child does not revert to a state of shivery, 
his freedom and that of his master’s ha\ung been once 

completely established.’' 

« 

II. As to the effect of* Sale on the mairiage of slaves. 

Sale of a Where the proprietor of a female slave has sold her, 
jT>amed . ^ ^ . 

slave equi- this is equivalent to a divorce, the purchaser having an 

dkorw ^ ^ option either to allow^ or to cancel the marriage.^ But the 
option must be exercised immediatcl}, if he elect to cancel 
the marriage ,* for if he is aware of the contract, and delays 
to cancel it, the contract is binding upon him. The same 
rule is applicable to the marriage of a male slave w^hen 
he is married to a slave ; and even when he is married 
to a free woman and is sold, the purchaser has an option 
according to one tradition, but it is considered weak or 
insufficiently authenticated. When both the married parties 
are slaves and belong to one owner, who sells them to 

’ See lurtlicr on tlie subject of the oom-i-wulud in the section on 
Isteelad, p. 57. 

® The purchaser has no such option by the Ilanifeea code. 
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diffjprent purchasers, each purchaser has the option; so, 
also, if one person should purchase them both, he would 
have the like option ; or if the owner should sell only one 
of them, retaining his right to the other, the buyer and 
seller would each have an option, and the contract between 
the slaves would not bo established without the consent of 


both ; while if there should be any children of the marriage, 
they belong to the master of the parents. 

When a man has given his female slave in marriage, If the sale 
he is entitled to her dower as already mentioned ; but if 
he sells her before connubial intercourse, his right to it is place be- 
extinguishod, because the marriage on which his right was in- 
founded is cancelled by the sale. If the purchaser chooses tercourse, 
to sanction the marriage he becomes entitled to the dower, foKcr^T 
because his sanction is like a renewal of the contract. If right to 
the sale does not take place till after connubial intercourse, 
the first owner, that is, the seller, is entitled to the dower, he retains' 
whether the second, or purchaser, sanctions the marriage 
or cancels it, because the right to the dower was completed 
by the intercourse while the slave was his property. On 
this point, however, there are various opinions, though the 
correct doctrine is as we have stated it. 

If a man should contract his male slave in marriage, Effect of 
and then sell him before connubial intercourse, it has been ^ye ^ ^ 
said that the purchaser may cancel the marriage, and that master’s 
the seller is liable for half the wife’s dower. But others of for half the 


our doctors have denied both these propositions. dower ; 

When a man has sold his female slave, and claims as 

his the child of which she is pregnant, while the purchaser Uation of 

refuses to recognize his claim, the assertion of the seller is 

• T • n » PI • 1 which a 

not to be received in cancellation of the sale, but is to bo female is 


received as regards the affiliation of the child, because it 

is an acknowledgment which does not injure anybody.^ claimed by 

The point, however, is subject to some doubt. sollar. 


III. As to the Power to divorce, and its Effects on the 

marriage of slaves. male slave 

_ _ __ _ Ims no 

® A fcctus in tlio womb is not included in the sale of the mother. 

— Im. D,, p. 133. 
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power to 
repudiate 
his wife ; 


unless the 
wife is his 
own slave. 


How the 
power may 
be exer- 
cised. 

Effect of 
its exercise 
when with- 
out the use 
of the wort! 
tuUk, 


Wlien a male slave, with the permission of his master, 
has married a free woman, or the slave of another, ho can 
neither be compelled to repudiate her, nor can he be pre- 
vented from doing so. When, again, a man has ma;rried 
his male to his female slave, though the contract is a real 
marriage, and not the mere legalizing of sexual intercour<so, 
still the power to separate them is in the hands of the 
master, and he may exercise it without the use of the 
word tuldh, or repudiation, as, for example, by saying, I 
have cancelled your 6ontract,” or by ordering one of them 
to withdraw from the other. But whether such an expres- 
sion would have all the effect of a tiddk is a question on 
which there is a difference of opinion, some answering it 
in the affirmative — so that, according to them, if it were 
repeated twice, with an intervening revocation, the woman 
would bo prohibited to her husband until she were first 
married to another — while others maintain that the expres- 
sion would be a cancellation of the marriage, and this 
opinion seems to bo more in accordance with the general 
principles of the law. If her husband should repudiate 
her, and she is then sold by her master, she must complete 
the iddnt of repudiation. But must the seller subject her to 
any further purification, than this iddiit ? This is a question 
that has been answered both in the affirmative and the 
negative, but the latter answer is most correct, because sbo 
has been already purified by the iddut, which is sufficient. 


Of two 
kinds. 

1. Where 
the right 
in to the 
person. 


Section Second. 

Servile Marriage, or the Marriage of Female Slaves hg 
Right of Property. 

This is of two kinds, according as the right is to the 
person or to the usufruct of the slave. 

I. When the right is in the person. There is no limit 
to the number of women with whom a man may law- 
fully have sexual intercourse by virtue of this right. He 
may also be the owner at the same time of a woman 


He docs not seem to have any such powers under the Uanifeea 


code. 
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her mother ; but, when he has once had intercourse 
Avith either of them, the other is prohibited to him. 
Further, he may be the owner of a woman and her sister 
at the same time ; but, when he has once had intercourse 
with .either of them, the other is prohibited to him until 
Ik? parts with his property in the first. When he has 
done this, the second is lawful to him. So, also, it is 
lawful for a son to be the owner of a slave who has been 


enjoyed by his father, or for a father to be the owner of a 
sjave who has been enjoyed by his son ; but neither can 
lawfully have sexual intercourse with one who has CAxr 
been enjoyed by the other. 

When a master has given his female slave in marriage, A married 
she is prohibited to him until a legal separation has been giave is 
made between her and her husband, and she has fulfilled 
her iddut, if liable to o})serve one. Nor can the master master till 
cancel her marriage, otherwise than by selling her, which 
he is at liberty to do, when the seller will have an option, from her 
and may cancel it if he please. In like manner, it is ^^sband. 
unlawful for him to look at any part of her person that 


may not be seen by others as well as a proprietor. 

Further, it is unlawful for a man to have sexual inter- any^lavo 
course, by Adrtuo of a right of property, with any woman on® who 
Avhom he holds in joint ownership Avith another. part-owner; 

It is not lawful for the purchaser of a female slave to and to a 
have connection with her until she has undergone the 
usual purification.^^ And if the slave is married, and he has uuder- 


has once given his sanction to the marriage, he has no 
power after that to cancel it. So, also, if he were aware 
of her being married, and made no objection, he is pre- the pur- 
cluded from cancelling the marriage, or having connection 
with the woman, until she has been regularly separated marriage 
from her husband, and has completed her iddiit, if liable 
to observe one. But if he does not allow the marriage, sanctioned 


there is no necessity for m iddat, and purification is 


sufficient to legalize his connection with her. 


“ That is, till after one of her monthly coiuses, or the lapse of 
forty-five days from the date of the purchase, provided she has 
arrived at puberty. — Im, D., p. l‘h). 
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Married 
women 
may be 


It is lawful to purchase from enemies their married 
^cl^d their daughters, and from schismaticks 

from ene- whatever they may have captured from enemies. 

Every one who has become the proprietor of a female 
tionneces- slave, in any of the ways by which property majj^ be 
acquired, is prohibited from having sexual intercourse wtth 
quisitionof her Until she has been purified by an occurrence of her 


a female 
Blare. 


courses- 


And if there is any delay in their appearance, 
when the woman is of the proper age, she must observe 
an iddiit of forty-five days. But there is no necessity fqr 
this if, at the time of his acquiring the right to her, the 
courses were actually on her, further than that he must 
wait for their completion. So, also, if she belonged to a 
just person, who informed him that she was purified, or if 
she belonged to a woman, or is an ayessah, that is, one 
^ who has despaired of offspring, or is j^regiiant, none of the 
precautions would bo necessary, except that in the last 
case their omission is accounted abominable. 

When It is When a man who is the owner of a female slave 
emancipates her, he may la-wfully enter into a contract of 
contract of marriage with her, and proceed to connubial intercourse 
^e^^ded without subjecting her to any purification, though 

by cmanci- in this case also it were better to do so. But if a man 
pation. giiould emancipate a female slave after he has had con- 
nection with her, it is not lawful for another to enter into a 
contract of marriage with her until she has obseiwed an iddut, 
which, in this case, is three months, unless the emanci2)ation 
were preceded by some toohrs or intermenstrual periods, 
mere the II. Where the right is to the usufruct of the woman. 
dic^uBu-*^ This involves a consideration of its form, or how the right 
may be conferred; and its laws, or the rules by which 
its exercise is regulated. And first as to its form or 
how the right is conferred. This is done by saying, I 
conferred, have made it lawful for you to have connection with her,” 
or I have given you the legal right to have connection 
with her ” — and the right cannot be conferred by the word 
areeut or commodate loan. But whether the word ibahut, 


fruct. 

How the 
usufruct 
may be 


Literally, people of error. 

Both expressions contain inflections of the word hullu. 
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wjiich signifies to permit, is suflScient, is a question on 
which there are different opinions — of which, however, the 
opinion which is in favour of its legal sufficiency is that 
which is best supported by traditional authority. With 
regard, again, to the words umhubtoku, (I have given to 
thee,) to have connection with her, suwwughtohu, (I have 
authorised thee), and mulluktoku, (I have conferred on 
thee) those who think that the word ibahut or permission 
is sufficient maintain the sufficiency of these also. But 
^^is is denied by those who insist that no form of 
expression can bo lawfully employed for the pur^iose except 
some inflection of the word tuhleel. 

Whether the expressions by which this right is con- Doubt as 
stitutcd arc in the nature of a contract, or of a transfer of ture oUhc 
usufruct, is a question on which there is a difference of 
opinion among our doctors, founded on a respect for female k a con- 
•chastity arising from an idea that sexual enjoyment 
unlawful under any other conditions than contract or a usufruct, 
right of property ; but perhaps the more correct of the two 
opinions is the last, or that wdiicli makes it a transfer of 
usufruct. Whether, again, a female slave can bo legalized 
to a male slave, is also a point on which there are two 
traditions. According to one of these, which is supported 
by the consideration that the legalization is a kind of grant 
or transfer, of which a slave can hardly be the ]*ccipient, it 
is forbidden ; while according to the other, which is sup- 
ported by the consideration that it is only a permission, 
of which a slave is quite capable, it is lawful when a 
particular female is indicated. Moreover, the last of the 
two traditions seems to be most agreeable to the general 
principles of the law. 

A moodahhnrak^^ and an oom-i-umkid^'^ may be legal- 
ized like an absolute slave. But when a man is only the an oom-i- 
partial owner of a slave, and she surrenders or legalizes 

herself as to the other part,* the transaction is not lawful ; jectofthis 
trausac- 

An increased inlinitive of Itallu. tion. 

A female slave with whom her master has entered into an 
agreement of iiidheer, or emancipatioii at his death. 

Motlier of a cliild to her master. 
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Laws or 
rules. 

The right 
is strictly- 
limited by 
the moan- 
ing of the 
language 
in which it 
is con- 
ferred. 


The child 
of a wo- 
man duly 
legalized 
is free . 


Inter- 
course not 
subject to 
the same 
restraint 
as under a 
contract. 


though if she were the joint property of several owners, an^ 
they all combined in legalizing her, it has been said that the 
transaction would be quite lawful. The difference between 
the two cases is that a woman cannot legalize herself. • 

Next as to the laws or rules by which the exercisp of 
the right is regulated. 

First, The right is limited to what is strictly within 
the meaning of the language in which the permission is 
granted, or what the circumstances of the case demon- 
strate was clearly intended to be included. Thus, if thq 
' permission was to kiss, the licence is confined to kissing. 
So, also, if the permission is to touch, sexual intercourse 
is not included ; but a permission of the latter compre- 
hends all other kinds of dalliance. If the permission is 
to employ the woman in service, she cannot be used for 
sexual enjoyment ; and if the permission be for sexual 
^enjoyment, she cannot be employed in service. If she is * 
enjoyed without having been duly legalized, the man w’ho 
has had intercourse with her is a sinner, and is bound to 
make compensation to her owner, and any child which 
may he the fruit of such intercourse is a slave and such 
owner’s property. 

Second, The child of a female slave who has been duly 
legalized is free ; and if freedom is expressly stipulated for 
when the word ibalint or permission is employed, the child 
is free in that case also, without any manner of doubt, and 
there is no way of proceeding against the father ; hut in 
the absence of any such condition it has been said that the 
father is bound to ransom the child by paying its value. 
It is, however, maintained, on the other hand, that he is 
under no such obligation, and this is the better founded of 
the two opinions. 

Third. There is no objection to sexual intercourse with 
a slave though there is another person in the same apart- 
ment with her; nor to the sleeping between two slaves, 
though this is abominable in the case of free women. It 
is also abominable to have connection with si^fajirah, or 
woman of bad character, or with one who was born of 
fornication. 
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Section Thied.^^ 

Of Isteelad}^ 

This requires the explanation of two matters. First, 
how* it is constituted ; and, second, the laws relating to 
the oom4-wulud, or mother of a child. 

I. Isteelad is constituted by a female slave bearing a Constitu- 
chiid to her master while she is his property ; for if a man giave^bear- 
should beget a child on the slave of Another, she would not ing a child 
liecome his oom-i-tvidudy though he should afterwards 
become her proprietor. If a man should beget a child his pro- 
on a free woman, and subsequently become her proprietor, 

she would be his oomd-wuliidy according to the Shciklt ; but 
not so according to a report of Ehn-i-Warid. But if a 
man should have connection with a slave impledged to 
.him, and she should become pregnant in consequence, she^ 
w^ould be his oom-i’-wiiludy and the result would be the 
same if a zimmecy or infidel subject, should have connec- 
tion with his female slave, and pregnancy should ensue ; 
but here, if the slave be converted to the Mussulman reli- 
gion, the master would be obliged to consent to her sale. 

II. The laws relating to an (Xfm-i-ivulud. 

First. All oomd-widiid is a slave, and is not enfran- Oom-i-wu- 
chised by the death of her master, but out of the share of 
her child in liis estate. The master, however, is not at by mere 
liberty to sell her so long as her child survives, except only hermastci ; 
on account of her own price, when he has bought her on 
credit, and has no other means of defraying the debt. 

But if the child should die, the mother returns to a state 
of absolute slavery, and may be lawfully sold, or otherwise 
disposed of at the pleasure of her master. 


This short section has been introduced here from p, 308 of the 
original. 

The word means literally to claim a child (Z?., p. 377), but here 
it is employed in a somewhat different sense. 

According to the Hanifites she becomes absolutely free at tlio 
death of her master, i)., p. 378. 
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but is so Second. When her master has died, leaving her child 
surviving, she is entitled to emancipation out of the share 
child in the master’s property, and if the share be in- 
sufficient, she is to be emancipated pro tanto, or as far as 
the share will go, and to work out the remainder of her 
value by emancipatory labour. 

A bequest Third, When the master has made a bequest to his 
oom4-wulud, though some of our doctors* maintain that 
her master, the legacy is to be paid to her, and she is still to be eman- 
^iedtTher C)ut of the portion of the child, the better opinion 

enfran- seems to be that the legacy is to bo first applied to her 
emancipation, and that it is only the balance, if the legacy 
coming on should be insuflScient for the purpose, that can be taken 
her clSd^^ out of the portion of the child. 

The fine Fourth. When an oomA-undud has committed an 
Stioi^for compensation due on account of it 

offences ^attaches to her person, which her master is obliged to 
by ransom, but to what amount is a question on which there 

tachesto is a difference of opinion, some spying that it is the less of 
her person. sums, viz. the irishy or established compensation of 

the offence, and her value, while others maintain, with 
more appearance of truth, that it is the irUlt, whatever that 
may be. He may, however, surrender the slave herself, if 
he please, to the person against whom the offence has been 
committed. And it is rej)orted as from A her Ahdoollah, on 
whom be peace, that the master is personally liable for 
trespasses by her on the rights of individuals, but that if it 
be against a jnmaut, or collection of persons, he has an 
option, and may either ransom her or surrender her to the 
persons injured, or their heirs, in proportion to the extent 
of the offence. 



( 59 ) 


CHAPTER IV. 

OF CAUSES FOR WHICH MARRIAGE MAY BE CANCELLED. 

Section First. 

Personal Blemishes in Man and Woman. 

The personal blemishes of a man are three in number : Blemishes 
Insanity, Eunuchism and Impotence. 

The Insanity of a Imshand empowers his wife to cancel Insanity, 
their marriage, whether the insanity be continued or occa- 
sional, and so also when it is superYcnient or occurs after 
the contract, and whether before or subsequent to connubial 
intercourse. With regard to supervenient insanity, it has 
sometimes been made a condition of its being a cause for 
the cancellation of marriage, that' the man should not have 
understanding sufficient to recognize the stated times of 
prayer, but the soundness of this opinion is at least liable 
to doubt. 

Eunuchism is the loss of both the testicles, and in- Eunudi- 
eludes in its meaning their actual destruction by castration. 

This is a cause for the cancellation of marriage when it 
has occurred before the contract ; and even when it is 
supervenient to it, according to some of our doctors ; but 
this opinion is not to be relied on. 

Impotence^ is a cause for the cancellation of marriage, Impotence, 
though it should not occur till after the contract, provided, 
however, in this case, that the man has had no sexual inter- 


* Inin. A defimtion of the term is given in the text, which may 
bo dispensed with, as its meaning is sufficiently expressed by the 
Enghsh word. 
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Blemishes 
in a o 
man. 

Insanity, 


Joozam, 

Burs. 


Kurn, 


Ifzao* 

Urj. 


course either with his wife or another woman ; for if thi^ 
has occurred, though only once with his wife, or if, while 
impotent with regard to her, he has had connection with 
another woman, the wife has no option according to the 
most approved doctrine. So, also, if he hds had conijec- 
tion with his wife against nature,^ though impotent in the 
natural way, she has no power to cancel their marriage. 
Whether, again, juh or the removal of the penis only he a 
sufficient cause for cancellation, is a point on which there 
is a difference of opinW ; but, according to the opinion, 
which is the more agreeable to the general principles of 
the law, it does enable the wufe to cancel her marriage, 
provided, ho'wever, that so much of the stump has not been 
left as is sufficient for coition. 

A man cannot be rejected for any other cause than one 
of these above mentioned. 

* The blemishes of a woman are seven in number : in- ' 
sanity, joozam^ hurs, him, ifzao, blindness and urj. 

Insanity is a total derangement of the intellect, and an 
option is not established by slight abeiTations which easily 
subside, or by stupors, though of frequent occurrence. 
But if these are confirmed or permanent the option is 
established. Joozam is a disorder in which there is a 
drying up, or withering of the members, and a falling 
aw^ay of the flesh. Burs ^ is a whiteness which appears on 
the surface of the body from an excess of the humours ; 
but if there is any room for doubt as to the symptoms, 
this does not give the powder of cancellation. Kurn is 
sometimes described as a fleshy protuberance, and some- 
times as a bone growing in the womb, which prevents 
coition. Ifzao is the two passages of nature becoming one.'^ 
With regard to Urj there is some doubt ; but it seems 
more agreeable to traditional authority to include it among 
female blemishes when it amounts to actual lameness. 


® There are t'vvo traditions wdth regard to this practice, and though 
according to tlie more generally received of these it is not unlawful, 
yet it is deemed to be utterly abominable. — Shurat/ay p. 200. 

® Black and w^hitc leprosy according to Im. D,, p. 82. 

^ See antCy note, p. 20, 



CAUSES FOE WHICH MAEEUto MAY BE CANCELLED, Cl 


Batuk^ lias been placed by some among the blemishes of Butuk. 
a woman which give a right to cancel marriage, and when 
it has prevented coition from the beginning, there seems 
to Jbe ground for this opinion, on account of the privation 
of sexual enjoyment, — that is, when it cannot bo removed 
^r lias resisted the usual remedies. 

A woman cannot be rejected for any other than the 
seven blemishes above mentioned. 

Section SECoto. 

Ij(uvs relating to Blemishes. 

First. Blemishes in a woman that existed before the A 
contract afford a cause for the cancellation of marriage ; man,'tri)c 
but it cannot be cancelled on account of any that occur ^ gromul 
after the contract and connubial intercourse. With regard, lation, 
again, to those that occur after the contract but before; 

" c'^istcd fit 

such intercourse, there is room for doubt ; but, according to the time o£ 
the opinion that is best supported by traditional authority, 
they are not a sufficient cause for cancellation, and this is 
corroborated by the consideration that at the time of the 
contract it was free from objection. 

Second. The option of cancellation must in all cases be The right 
exercised immediately, for if a blemish be known to man 
or woman, and they do not hasten to cancel the contract, exercised 
it becomes binding upon them. And the rule is the same 
in the case of option on account of tiidlecs or deception. 

Third. Cancellation on account of a blemish is not Canoclla- 
tuldk or repudiation. Hence, it does not give occasion for b\emish is 
halving the dower, ® and is not reckoned in making up the repu- 
number of three repudiations. 

Fourth. A man may lawfully exercise his right 

cancellation without the intervention of a judge. And a the ^ter-^ 

woman may do so also. True, that in establishing impo- 

tence a judge is required to fix the period allowed to the except in 

man in such cases to test his inability. But on the^^®^f®®^^ 
^ impotence. 

* Female organs so narrow as only to allow a passage for tho 
urine — Johnson s Arab. Diet. 

® That is, in case of cancellation before coition. 
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expiration of the prescribed period, she can cancel the 
marriage of herself when no connubial intercourse has 

In disputes place. ’ 

astoblc- Fifth. When there is a difference between the parities 

mish, de- j-Q existence of the blemish, the word of the denier 
mer’sword * 1.11 n n • 

preferred, IS to be received in the absence of proof. 

How the Sixth. When a husband has cancelled his marriage for 

right to Qf blemishes before described, and this is done 

to lye do- before consummation, the wife has no right to dower ; but if 

termmed jg |.j2j Consummation, she is entitled to the 

on cancel- « 

lation of a full amount specified in her contract ; for the right being 
luarriago. established by coition, is so completely confirmed that 
it cannot be extinguished by cancellation. The husband, 
however, has a right of recourse against the person by 
whom he was deceived. In like manne]*, if a wife should 
cancel her marriage before consummation, she has no right 
to dower, except in the single case of impotence ; while if 
she does not cancel it till after consummation, she is 
entitled to the full sum specified in the contract. So also, 
where the blemish for which the marriage has been can- 
celled is the husband being an eunuch, the wife is equally 
entitled to her full dower if coition has taken place. 

Special Seventh. Impotence ^is not established without the 

tLesta- husband’s acknowledgment before the judge, or jn’oef of a 
blishment previous acknowledgment by him, or by his refusal to 
swear. If there is none of these, and the wife prefers a 
claim on the ground of impotence, the word of the 
husband is to bo received when confirmed by his oath. 
Some, however, contend that he should bo placed standing 
in cold water, and that if there is a contraction of the parts, 
judgment should be given according to his assertion, while 
if they remain relaxed, judgment should be given in favour 
of the woman. But no reliance is to be placed on this 
experiment as any test. If impotence has been established 
against the husband, and he ^ subsequently alleges con- 
nubial intercourse with his wife, credit is to be given to his 
assertion when confirmed by his oath. And if he alleges 

’ According to the Hanifites, a decree of separation by the judge 
seems to be necessary. p. 347. 
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that he has had connection with other women, his word is 
siSll to he received if accompanied by his oath. But 
judgment should bo given against him if ho refuse to 
swear. Some, however, maintain that in this case the oath 
is to be tendered to the wife, and the opinion is recom- 
n^ended by the usual course of procedure in cases of 
refusal. 

Eighth, When impotence has been established, and Course to 
the wife is patient, or declines to proceed in the matter, 
nothing further is to bo said ; but if *5he insists on bringing iorc the 
it before the judge, the case is to bo postponed for a year 
from the day of her appeal to him, and if, in the interval, 
connubial intercourse takes place, or the husband has had 
connection with another woman, the wife has no option ; 
but if nothing of the kind has happened, she has a right 
to cancel her marriage, and has a right to half the dower. 

» 

Section Third. 

TudleeSy^ or Deception. 

Where a man has married a woman on condition 
her being free, and she proves to bo a slave, he has a right womim on 
to cancel the marriage, even though connubial intercourse 
should have taken place. Some go further and say, that in^ free, 
the marriage is void ; but the first opinion is better 
founded on traditional authority. If the marriage is riage il blic 
cancelled before coition, the woman has no right to dower ; blavc 
but if the cancellation does not take place till after it has 
occurred, her right to dower is fully established. Some 
say, however, that the dower named in the contract is 
extinguished, and that her master can claim only the 
tenth if she were a virgin, 'and half the tenth if she were 
not so ; but the first opinion seems to be more agreeable 
to the general principles of the law. And the husband has 
a right of recourse for a refund of whatever he may be 
obliged to pay, against the person who practised the decep- 
tion upon him. If that person w^ere the master of the 


Literally, concealment of faults.’ 
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slave, some of our doctors are of opinion that the marriage 
is valid, and the wife made free by virtue of his declaration, 
if the words of which he made use were such as can fairly 
be construed to imply emancipation, while if they cannot 
bear that construction, she is not emancipated, but has no 
right to dower. If the woman herself were the docefve^, 
her master is entitled to compensation for the enjoyment of 
her person ; but the husband is entitled to a refund of it 
as against the woman herself if she should over be emanci- 
pated ; and if he has actually paid her the dower, ho may 
immediately recover whatever of it may be still in her 
hands, and proceed against her for the remainder when she 
has obtained her freedom. 

AikI a When a woman has married a man on condition of his 

has^thc being free, and he 2>roves to be a slave, she has power to 

like power cancel her marriage before or after connubial intercourse ; 

but if the marriage is cancelled before it, she has no right 

stances, to dower, while her right to it is fully established if the 

cancellation docs not take place till after coition. 

Amanwho "\Vhen a man has contracted with another for his 

contracts (Jaughter on condition of her being the child of a free 

therforhis woman, and it proves that her mother was a slave, some of 

daughter (jQ^tors maintain that ho has a right to cancel the 

on condi- ^ ^ 

tion of her marriage ; and it would seem that he has such an option 
chUdofa ''vhon there was an express stipulation to that effect; but 
free wo- not SO, if the contract were in general terms. If he should 
Sneernie himself of his option, and cancel the marriage before 
marriage if coition, the woman has no right to dower; hut if the 
to ho^tlm ^ cancellation does not take place till after coition, her right 
child of a fo dowcr is fully established, the husband having at the 
^ * same time a right of recourse against the deceiver for a 
refund of it, w^hether he be the father of the damsel or 
another person. 

Every per- If a man should marry his daughter to another as the 
whom child of a free w^oman, and should send him, instead of her, 
another daughter by a slave, the husband may return her to 

has been her father ; but if coition has taken place, he is liable for 
insteS^of pJ*oper dower ; for which, however, he is entitled to a 
his wife, refund from the father, w^ho must also restore to him the 
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daughter whom he had actually married. So also may may return 
every one act to whom another than his own wife has been J*ablo for ^ 
brought, whom he supposes to be his wife, whether theherproi^r 
won^^n be higher or lower in degree than the person whom 
he has married. takes place. 

• "V^en a man has married a woman stipulating for her a man who 
being a virgin, and finds that she is not so, he has no «- 

I 1 • 1 1 1 « . . . woman on 

power to cancel the marriage, because the marks of virginity condition 

may have been destroyed by some concealed cause other than 

coition. But he is entitled to a deduction from the dower virgin, has 

equivalent to the difference between the dower of a virgin crnccUhe^ 

and one who is not so. Some, however, maintain that the marriage if 

amount to be deducted is a sixth of the dower, but this is topcothei*- 

erroneous. wise. 

When a man has taken a woman in vioofft, or by tern- a tempo- 
porary marriage, and finds that she is a KiiahecaU, he 
has no power to cancel the marriage, without giving up his it>t be 
right to her during the time or period for which the marriage 
has been contracted ; nor can ho deduct any part of the the woman 
dower. And even though the contract were a permanent 
one, the result would bo the same according to one of two in the 
opinions on the subject. If, indeed, there were a positive ^jj^expre^s 
condition that the woman should ^ho a MoodhiKili, there condition, 
is no doubt that he would have the power of cancelling the 
marriage should she prove to he of a different religion. 

When two men have married two different women, and Case of 
the wife of each lias been brought to the other, and he has having the 
had connection with her, each of the women is entitled to wives of 
her proper dower as against the man who has had such brought to 
connection with her, and must he restored to her own them on 
husband, who is liable to her for the dower specified in her ortheTr^^ 
contract ; but it is unlawful for him to have connubial marriage, 
intercourse with her until the expiration of her Iddut on 
account of the first connection. If both the women should 
die during the iddat, or the ^husbands should die, each of 
the men would inherit to his own wife, and each of the 
women inherit to her own husband. 

In every place in which we have judged the contract to 
be void, the wife is entitled, when connubial intercourse is void ab 

PART II. F 
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initio^ the 
wife is 
eutitled to 
the proper 
dower ; 
and wher- 
ever it is 
valid, but 
cancelled, 
she is en- 
titled to 
the dower 
specified 
in it. 


has taken place, to her proper dower, and not to the dower 
appointed for her by the contract ; and in every place in 
which we have judged the contract to be valid, the wife is 
entitled, on cancellation of her marriage, to the full dower 
specified. It is maintained by some of our doctors that if 
the marriage is cancelled on account of a blemish ante- 
cedent to coition, the proper dower is due, whether the 
blemish were in existence before the contract, or did not 
occur till after it ; but the first opinion is more agreeable to 
the general principles of the law. 
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CHAPTER V. 

Of Muhr or Dowkr. 

Section First. 

Valid Dower. 

Anything wliatcvcr which is capable of being legally Anythinp; 
acquired, whether it bo substance or usufruct, is a valid 
subject of dower; and marriage may be lawfully contracted appropri- 
for the usufruct of a freeman, that is, for service to bo 
rendered by him in the teaching of a trade, or instruction subject of 
in a chapter of the Koran, or any other lawful business, or 
even for the personal service of the husband himself for a 
stated period, although some of our doctors have prohibited 
the latter on the authority of a report, which, however, is 
but weakly authenticated, and further, falls short of the 
prohibitive sense which those doctors have put upon it. 

. If two zlimnecii, or infidel subjects, should contract Thinf^H un- 
marriago together for wine, or a hog, the contract would ^ussul-^ 
be valid, because these are things which may bo lawfully mans may 
acquired by them. But if both or either of them should j^ect of 
embrace the faith before possession has been taken of the '<b)wcr 
dower, the husband must deliver its value, as the thing zimmees. 
itself is incapable of being the property of a believer. And 
it makes no difference whether the subject of the dower 
were specific, or engaged for in general terms, and left on 
the responsibility of the husband. If both of the parties 
to a contract in which wine or a hog is the dower, bo 
MoosUms, or professors of the faith, or the husband only 
be a Mooslim, some doctors have pronounced such a 
contract to be null, and others have supported its validity, 
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decreeing the muhr-ul-mithl,^ or proper dower to the wife, 
in the event of coition. According to a third opinion, she 
is to receive the estimated value of the wine or hog ; but 
the second opinion is most generally approved. ^ 
There are no bounds to the quantity or value of the 
dower is^ dower, which is left entirely to the will of the husband and 
dependent 'vvife, SO loug as it is Capable of appreciation, that is, not 
of the par- totally destitute of value, like a single grain of wheat, for 
example.® Some of our doctors have declared that a dower 
cannot legally exceed the miiUr-itl-soonnuty or the dower 
bestowed by the Prophet on his wives, and have declared 
that any excess over that amount must be returned to the 
husband ; but this opinion is not to be relied upon. 

If ihc sub- It is sufficient in the assignment of dower that the 
dower be article which is the subject of it bo seen, if produced, 
seen, its^ although of unknown measure or weight, like a heap of 
need not gi’aiii, for instance, or a bit of gold; and it is lawful to 
more women for one dower, which must in 
that case, according to some of our doctors, be divided 
equally among them, or, according to others, in proportion 
to their proper dewers, — which latter opinion is more 
agreeable to the general principles of law\ 

When a If a man should marry a woman for a sciwant or slave, 
bml&e b in general terms, without his being seen or described, a 
nssi^^ned in slave of medium value must be delivered to her ; and the 
wnXone applies to a heijt, or house, stipulated for in 

of mediam general terms, founded on a report by Ahj Ehn Ally 
be deli- Himzali ; as also to a dar, or mansion, as recorded by 
vcied. Ben Ahy Ameer from some of our doctors, quoting the 
authority of Ahy al Hamy^ on whom bo peace. 

Dower of If a man should marry a woman “according to the 
Book of God, and the soonmity or traditions, of his^ 
hems. Prophet,” without any specification of dower, she is to 
receive, in that case, five hundred dirhems. If, again, a 
dower is specified for the w.oman, and also something for 

^ Usually pronounced mtihrd-misl in India. 

• ® According to the Hanifites, the lowest amount of dower is ten 

dirhems. — D., p. 92. 

^ The Imam Moosey Reza, 
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h§r father, the husband is legally bound only for the first, 
and the stipulation in favour of the father is of no avail. 

It is otherwise where a husband endows his wife with a 
dow^r, and stipulates that something is to be given • out 
of it to her father; for in that case both the dower and 
the stipulation are valid, in opposition to the former 
example. 

It is indispensable in marriage contracts that the The doner 
dower be specified in such a manner as to remove all 
doubt and uncertainty. Thus, if tlib dower agreed upon as to ro- 
be instruction in a chapter of the Korun, tlio chapter must 
be specified ; and if it is left in general terms the dower tamty. 
mentioned is invalid, and the woman must receive her 
proper dower in the event of consummation. Whether, 
also, the mode of reading ^ must be specified, is a question 
which some have answered in the affirmative, and others 
maintain that it is not necessary, but that the husband 
must instruct her in a manner that is lawful, — which last 
opinion appears to be the best founded. Should the wife 
direct him to instruct another in her room, this is not 
incumbent upon him, as not included in the stipulation. 

If a husband should assign as the dower of his wife If a thm^ 
the teaching her a business in which he is not expert, or 
a chapter of the Koran of which he is ignorant, such dower proves to 
is nevertheless valid, for the engagement is established on 
the husband’s responsibility ; and if ho is unable to perform the pro- 
it himself, ho is bound to pay the hire of such instruction, 

If, again, he assign to her as dower a vessel said to contain its value 
vinegar, and it afterwards appears that the contents are given 
wine, some of our doctors have maintained that she is instead, 
entitled to have the value of the wdno as if it were lawful, 
and others a similar quantity of vinegar, which latter 
appears to be the better opinion. In like manner, should 
he assign a particular slave, and if it afterwards appears 
that the person is free, or^tho property of another, the 

* Tins case has a reference to tlie seven different modes or tones 
prescribed for reading the Koran in the science of reading the sacred 
book, which is considered, in Arabia, a most important branch of 
study. 
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Case of a 
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and public 
assign- 
ment of 
dower. 

The hus- 
band is 
respon- 
sible for 
the dower 
unblem- 
ished. 


woman is to receive a slave of like value as the person 
mentioned. And if he should many her for one dower 
privately and another openly and in public, the first is 
her dower.® 

The husband is responsible for the dower. If, then, 
it should perish before delivery, he must make good its 
value at the time of its loss, according to the most com- 
monly received doctrine among us ; and if it is found to 
be blemished, the wife may return it on account of the 
defect. But if it should be blemished after the contract, 


it has been said that she has an option, and may take 
either the thing itself, blemished as it is, or its value. It 
WTre better, however, to say that she has no title to claim 
its value, and can only take the thing itself, with a com- 
pensation for the blemish. 

A wife A woman may refuse to surrender her person till she 

toTurreu-"^ has received delivery of her dower, whether the husband 
dcrluTfeclfbe w^oaltliy or in straitened circumstances. But whether 
doVe7is marriage has been consummated, 

paid. is a question that has been answered both in the affirmative 
and the negative. The latter opinion, however, is the 
more conformable to the general principles of law, because 
fruition is a right in tlm husband to which he is entitled 
by the contract. 

Modera- Moderation in the amount of the dowTr is commend- 
^ouut oT exceed the muhr-id-soonmit, or dower of the 

dower traditions, (five hundred dirhems,) is abominable. As it 
laudable, ^ husband to have connubial intercourse with 

his wife till he has first paid her the dower, or at least 
some part of it, or has given her something else as a 
present or gift. 


Section Second. 


Tufweez, or Gratuitous Surrender. 

Tufweez This is of two kinds, Tu/weez-ool-Boozd, or surrender 
of the person,® and Tufiveez-ool-muhr, or surrender of the 


* See Digesty note on p. IIH. 

® Literally, arvum genitale mulieris. 
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dower. By the first is to be understood a contract, in i. When 
which no mention whatever is made of dower, as if an 
agent should say, I have married thee to such an one/’ dower iu 
or the woman herself should say, I have contracted myself trac^^” 
in marriage to thee,” the man saying, “ I have consented.” 

This species of contract includes the following cases : — 

First. The mention of dower is by no means a con- A present 
dition of validity in a contract of marriage. If, therefore, 
a person should marry a woman without any mention of the woman 
dower, or with an express conditiod that there shall be 
none, the conti’act would be valid. And if he should coition, or 
divorce her before consummation, she would have no right dowcHr^ 
to dower, though entitled to a mootdt, or present, w^hethcr 
she ho free or a slave, l^ut if divorced after consumma- after it. 
tion, she must receive her proper dower, having no claim 
to a present in that case. Further, should one of the 
^3arties die previous to coition and before settlement of 
the dowser, neither dower nor a present can be claimed in 
such a case ; and it is to bo observed that the proper 
dow'cr is not established in any case by virtue of the con- 
tract alone, but is determined by its coiisuramaiion. 

Second. The muhr viithl,''* or proper dower of a woman, How the 
is regulated by the nobility of her^ birth, the beauty of her and 
person, and the custom of her female relatives, provided present arc 
that it docs not exceed the dower of the soommt or five- gukteT 
hundred dirhems. And the viootdt or present is regulated 
by the condition and circumstances of the husband. Thus 
a rich man is to present his wife with a quadruped, a rich 
dress, or ten deenars ; a man of the middle class with five 
deenars, or a dress of middling value ; and a poor man 
with one deenar, a ring, or the like. Further, no woman 
is entitled to a present except a woman for whom no dower 
has been assigned, and who has been divorced before 
consummation. 

Third. If tho parties^ agree, subsequent to their Dower 

contract of marriage, upon the settlement of a dower, 

it is legal and valid, for tho right is with them, whether after mar- 
riage. 


^ Usually pronounced mlsl in India. 
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the amount agreed upon ie equivalent to the proper dowqr, 
or is more or less than it, and whether the parties, or one 
of them, he acquainted with the proper dower or ignorant 
thereof, for the settlement of the dower rested with them 
at the first, and it is equally lawful to the end. 

Fourth. If a man marry a slave and then purchase her, 
the marriage is invalidated,® and she has no right either 
to dower or a present, 
husband’s purchasing her, and she 
has no right to dower. * 

Tufweez Fifth, Tuficcez^ or voluntary surrender, is established 
to the case ^ woman who is adult and discreet, and 

wh^^arc^ is not Valid if made by a child or even a full-p’own woman 
adult and ^ weak or facile disposition. If, again, a guardian 

discreet, should contract his ward in marriage for less than her 
proper dower, or without any mention of dower, though 
< the contract would be valid the woman would be entitled 
to her proper dower in virtue of the contract alone. But’ 
this decision is liable to doubt on the principle that a 
guardian is vested with powers to act as ho thinks best for 
his ward, and may therefore be trusted with the tufweez 
or surrender of her person, in conlidcnee that it is for her 
benefit in the particular instance ; and this decision appears 
to be the most proper. ‘ Supposing, however, the first to 
be correct, and that the husband divorces his mfe previous 
to coition, she would on that supposition be entitled to 
half her proper dower; whilst, according to the doctrine 
that we prefer she would be entitled to no more than a 
present. Further, it is lawful for a master to surrender 
his slave without any mention of dower, as he has an 
exclusive right to the dower. 

Case of a Sixth. When a master has contracted his slave in 
slave being marriage without any mention of dower, and has sub- 
wSiout sequently sold her, the future settlement of dower rests 
specifica- in that case with the husband and the second master, 
dower^and ratify the marriage; and he alone is entitled to 

being then — — 

sold. 8 According to tlie Hanifites, marriage is invalidated by either 

party becoming the proprietor of the other. — D., p. 203, and see ante, 
p. 38. 


Marriage 
with a 
slave in- 
validated 
by her 



BOWER. 


78 


tljo dower without any participation of the first. But if 
her first master should emancipate her previous to the 
consummation of her marriage, and she should approve 
or he content to abide by the contract, she w^ould herself 
alone be entitled to the dower. 

• With regard to the second kind of surrender, or that Second 
of the dower, which is that kind of contract in which the 
dower is mentioned in general terms and the amount loft where the 
to bo fixed by one of the spouses. When the husband is jef^tohe 
the appointed judge, he is not restricted on the side of subse- 
cither more or less, and may lawfully fix anything that ho 
pleases ; but when the amount is left to the judgment of 
the wife, though she is in nowise restricted on the side 
of less she is limited on the side of more, and cannot 
lawfully exceed the dower of the soonnut, or five hundred 
dirhems. Should the husband divorce his wdfo before 
coition, and also before the settlement of the dower, the 
person to whoso judgment the matter was left must 
immediately fix the amount, and the wife is entitled to the 
half of it ; provided that when the wife is the party invested 
with the power, whatever she awards must not exceed 
the dower of the soonnut. If the judge or referee should 
die before fixing the amount, and j)revious to coition, some 
of our doctors have said that the dower is cancelled, and 
the wife entitled only to a mootdt or present, while others 
insist that she has no right to either ; but the first opinion 
is supported by express tradition. 

Section Third. 

The Latvs of Dower. 

These arc comprehended in the following cases ; — 

First. When a marriage has been consummated before dower ilot 
delivery of the dower, the right to it is by no means can- cancelled 
celled by the consummation, but remains a debt against SatbiiMt 
the husband, for which he is responsible, however long or bjisband 
short may be the delay in its payment, and whether it be sponsible 
demanded or not. There is indeed a report the other way, 
but that has been set aside or abandoned. payment. 
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Consuin- It is to be observed that by consummation, as a means 
what!°’ establishing a right to dower, is to be understood actual 
coition, either naturally," or against nature, and the right 
is by no means established by mere retirement, as soma of 
our doctors have maintained, the first opinion being better 
supported by traditional authority. 

When no Second. When no dower has been named in the con- 
he^^s}!eci- husband has given something to his wife, 

fied, a and then consummates the marriage, it has been said that 
summaS thing SO given previous to coition is to be accounted 
must be the dower, and that the wife has no right to demand 
bc^tlm^^ anything more after the coition, unless it was previously 
dower, stipulated that the dower should consist of something else, 

otiierwise This is founded on an analogical exposition of a report, and 
btipulatcd. supported by the well-known opinion of our doctors. 
Wircenti- Third. When a man has divorced his wife before con- 
ilcd of their marriage she is entitled to half thot 

the dower , ^ 

if divorced stipulated dower, and if the whole were paid in advance, 
tion^anTif entitled to a refund of half of it if still in existence, 
the whole or half of a similar to it if the thing itself have perished, 
paid^must value if a similar cannot bo procured. If 

return there should be any difference between its value at the 
or its contract and at fbo time of taking possession, the 

value. wife is bound only for the lowest of the two values. If, 
again, the identical substance remain in her possession, 
but it has become injured in some of its qualities, as, for 
instance, if the dower were an animal which has become 
blind of an eye, or a slave who has forgotten the trade in 
which he was instructed, the husband is in this case 
entitled to half the value, and cannot be compelled to take 
the thing itself, although this decision is liable to some 
doubt. If, however, the diminution of value should aiise 
merely from a change in the price, ho is entitled to no more 
than half of the article itself, as he is also, on the other 
hand, entitled to the half of ji if an increase in its value 
should take place from a rise in the market price, because 


® See ante, note, p. (JO. 

And as is the doctrine of the Hanifite sect. — T., p. DC. 
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np reference can be made to value m long hh the actual 
substance remains unchanged. Where, again, an essential 
increase of the substance has taken place, as by natural 
groivth in the case of a young animal, or by an addition of 
fat in the case of a lean one, he is entitled only to half of 
the original value without the increase, and the wife cannot 
be compelled to make over half of the thing in its improved 
condition, according to the best founded opinion. Further, 
any produce of the original dower, such as the milk or 
young of an animal, is the exclusive property of the wife, 
and the husband is entitled to no more than half of what 
was specified in the contract. I^ut if he had endowed her 
with a pregnant animal as her dower, half of both the 
animal and its ofispring would be his ; while if instruction 
in a trade were the dower, and he had divorced her before 
consummation, she would be entitled to half the hire of 
< instruction, and if he had already instructed her previous 
to the divorce, he would be entitled to a refund of half the 
hire. 

Fourth, If a woman exonerate her husband from the Effect of 
dower, and he then divorces her before consummation, ho 
has a claim against her for half the dower; and in like wiic of the 
manner if he should enter into a hhoola with her, or J 
bargain for release from the marriage tie, in exchange for 
the whole dower, ho would be entitled to have recourse 
against her for a refund of half of it, if he should divorce 
her before consummation. 

Fifth. Where a man has given his wife in exchange or a com- 
for her dower a fugitive slave, and something besides, and 
then divorces her previous to coition, he has a claim slower for 
against her for a refund of half the original dower specified 
in the contract, and not of that subsequently exchanged 
for it. In like manner, if ho should commute it for 
any other article, either moveable or immoveable, restitu- 
tion, in the event of divorce, stakes place only in the original 
dower, and not in the article exchanged for it. 

Sixth. When a vioodubburah has been assigned as Case of a 

dower, and the wife is divorced (before consummation), the ^umhbeinQ 

slave becomes their ioint property in equal shares, and assigned as 

^ ^ dower. 
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of our doctors have alleged that this power belongs to evei|^y 
person who has authority to contract a woman in marriage. 
The father and paternal grandfather may forgive the 
husband a part of the dower, but neither of them can give 
up the whole. The husband’s guardian, however, ha^ no 
legal power to give up his ward’s right to half the dower 
in the event of a divorce previous to consummation, for ho 
is appointed to take care of the interests of his ward, who 
can have no possible benefit from the abandonment of his 
right. Further, when either the wife has forgiven her half, 
or the husband has forgiven liis half, in neither case does 
the right of property pass out of the person foregoing the 
right, by the mere act of forgiveness, for that is only a gift 
which is not completed without possession. If, indeed, 
the dower were a debt against the husband, or if it should 
happen to perish in the hands of the wife, mere forgiveness 
^'of the responsibility would bo quite sufficient, because it 
would be a release which does not require even acceptance. 
It is otherwise in the case of inaJ, or tangible j)roperty, for 
which a person is liable, for that cannot bo transferred by 
mere forgiveness, or anything short of actual delivery. 

A wife Fourteenth. If the dower is vwoinijjiilf or deferred, the 

toylier- caniiot deny herself , to the embraces of her husband ; 
self to the and if she has contrived to withhold herself till the arrival of 
of her hus- Stipulated period, a question may arise whether she can 
the d<wcr^ then lawfully deny herself till the dower is paid. To this 
is deferred, question some of our doctors have answered in the affirma- 
tive, but others in the negative, with hotter reason, because 
she was already bound to surrender herself before the 
arrival of the period agreed upon for payment of the 
dower. 


Where the 
dower is a 
piece of sil- 
ver which 
has been 
manufac- 
tured, and 
the wife is 
divorced 
before co- 
ition, she 
may re- 


Fifteenfli. If the husband should assign as the dower a 
piece of silver bullion, which the wife has converted into a 
vessel, and ho divorces her previous to coition, she has an 
option, and may deliver half the identical article or its value 
in money ; for it is not incumbent upon her to give up the 
price of the manufacture. If, on the other hand, the dower 
were a piece of cloth which she has sewed up into a shift, 
the husband is not obliged to take it, and may demand half 
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the value, because silver does not lose its identity by being; store half 
manufactured, whereas it is otherwise with cloth. its value. 

Sixteenth. If the dower be instruction in a chapter of When the 
the> Koran, the husband is bound to make his wife capable in^^cUon 
of reading the chapter by herself, and it is not sufficient in a chap- 
that she merely follow him in repeating his words. True, Koran, she 
if rendered capable of independently reading one verse, ho 
then teaches her another and she forgets the preceding, he read it hy 
is not bound to go over it again ; but if she require the 
assistance of, or be instructed by any other person than her 
Iiusband, she is entitled to receive from him the hire of 
such instruction, in the same way as if he had assigned 
something as the dower which he is unable to deliver up. 

Seventeenth. It is lawful to combine marriage and sale Sale and 

in one contract, and the whole consideration must be divided ^ay be 

in the proportion of the wife’s proper dower and the market in 

^ price of the article. But if a woman, holding a decnar infmct^Tnd 

her hand, should say, “ I have contracted myself to thee in 

marriage, and sold this decnar to tlioe for a decnar, the is to be 

sale would be void on the ground of usury, and the dower 

^ . * . , propor- 

invali dated, the marriage, however, being valid. If, again, tion to the 
the articles were of different kinds, as if, for instance, a 
garment were substituted for the^ first decnar, she should the market 
say, “ I have sold you this garment and contracted myself 
in marriage to thee for one decnar,'' the whole would l)e 
valid. 

Branches from the Precediwj. 

First. If a husband should assign as his wife’s dower a of n 
slave whom she emancipates, and the wife is then divorced assi^cd 
before coition, she is liable for half his value. If, again, 
she should have made the slave a moodahhnr, it is said afterwards 
that she has an option and may either revoke or abide by p^^ed^by 
the tudheer. Should she adopt the latter course, the the wife, 
husband has half the slave, but if she decline this exercise 
of the option she cannot 1)!) compelled, and is only liable 
for half the value. Further, if she should pay that amount 

Ttidheer is like a legacy, and may b(‘ lawfully revoked. — 

Shuraya, p. 358. 
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and then revoke the tudbeer, it is said that the husband 

may renew his claim to half the slave, having accepted the 

value merely from the intervention of the tudbeer. But 

this decision is liable to doubt, from a consideration tibat 

by payment of the value the woman’s right of property in 

the slave was once fully established. 

Though a Second. If a guardian contract his female ward in 

shouWcon- ^^^riage for a smaller sum than her proper dower, some 

tract his doctors havo alleged that the dower is null, and that she is 
ward lor ^ i 

less than entitled to the proper dower. Others have asserted that 
her proper appointed dowser is valid, and this doctrine is the most 

(lower, it iH ^ ^ 

valid. approved. 

wS an Third. If a person marry a woman, assigning as her 
exonera- dower some property pointed out, but of unlmown weight, 
which perishes before delivery, and the wife releases him 
dower is ^ from it, this is valid. As also, where he has assigned her 
valid, and ^ dower that is invalid, and the wife being in consequence, 
not. entitled to her proper dower releases mm from it in whole 
or in part, such acquittal is, in like manner, valid, although 
the amount is yet unascertained, because this is merely 
the cancelling a right which in law is not affected by 
ignorance of the amount. If, however, a wife should 
exonerate her hushand of the proper dower before coition, 
such acquittal is invalid, because her right to it is not yet 


A father 
cimtract- 
inp: his 
sou ill inar- 
riap^c is 
liable for 
the dower 
unless the 
son has 
iTfK'ans of 
his own. 


established.^^ 

Fourth. If one should contract his infant son in mar- 
riage, and the child has independent means of his own, he 
is liable for the dower. If the child is poor the obligation 
rests entirely on the father, and, in the event of his death, 
must be discharged out of the whole of his property, whether 
the child should arrive at maturity and become wealthy, or 
die before it. If, therefore, the father should have paid 
the dower, and the youth should come to maturity and thou 
divorce his wife before coition, the son and not the father 


has a'^right to reclaim half thfi dower, the payment by the 
father being considered, in the light of the law, as a gift to 
the son. 


It is only by coition that the right to the proper dower can be 
established. Ante, p. 71. 
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Fifth. If a father should gratuitously pay the dower on Adult son 
account of his adult son, and the son should divorce his t^hi^rwifo 
wife before coition, he is entitled to revert to her for half for half tho 
the jdower, and the father cannot object to his doing so, th^Jh 
notwithstanding what wo have just said in the case of an ^"iven by 
infant child. But in both cases there is room for doubt, 

Section Fourth. 

Disputes rc<jardi%g Dower. 

First. If the dispute is upon the fact whether a dower Word of 
was assigned or not, tho word of tho husband is to bo {,aTid tTl)c 
preferred ; without any difficulty if the dispute has arisen preferrod 
previous to consummation, because a contract of marrijigo 
without specification of dower is common and probable, to the fact 
And though the dispute should have arisen after consum- 
mation, hero also tho word of tho husband is to bo pro- 
ferrod, as supporting tho original and radical conclusion f,ig7ic(r* 
of freedom from obligation until the contrary is i)]’OYed. 

Further, there is no difficulty in assigning the preference to 
the husband’s assertion if ho fix an amount of dower, how- 
ever trifling, down to a grain of rice,^^^ because here tho 
probability is established, and tho excess alleged being 
contrary to the probable conclusion and unknown, must bo 
supported by proof. If ihe difference between the parties Or its 
is as to tho amount or quality of the dower specified, here vajue!^ 
still the word of the husband is to be preferred. Whereas, Bnt the 
if he acknowledge the dower claimed by his wife, and 
allege his delivery of it, but fails to adduce any proof of bo profei- 
his assertion, credit must in this case bo given to the word [i-gputc^^H 
and oath of the woman. Where, however, there htis })een ns to drli- 
an actual delivery of the dower, but tho wife alleges fbat 
what was given was intended as a gift, here, again, the 
word of the husband is to be preferred, as he must neces- 
sarily be best acquainted with his own intention. 

Second. If the husband* and wife should have retired Where the 
together, and the wife alleges that carnal intercourse took {l^ve^rV 


Or it may mean the weight in money of a single grain. 
PART II. a 
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tired to- place between them, then, if the case admits of proof on the 
thr(Sputc husband, as where the wife was a virgin at the 

is ^ marriage, and asserts coition in the natural way, 

wordof the decision is obvious. Whore, again, she was not a virgin 
husband is at the time of the marriage, or nllegos coition unnaturally,^’' 
the husband’s declaration on oath must be credited, because 
the original condition is an absence of coition, and he 
denies what she alleges, which therefore requires to be 
established by proof. Some doctors, however, are of 
opinion thnt her assortioh upon oath must be received as 
supported by the natural conclusion to he drawn from \i 
man and woman in good health retiring together when no 
obstruction to the carnal act is alleged. But the first 
doctrine is the most a}>proved. 

In dispute Third. When tlio doAver is instruction in a chapter of 

fetriicHon Koran, or in a trade, and the wife alleges she has 

^rcfcrmT**^ been taught something else, her word is to ho preferred, 
for slie is a denier of wliat he claims. 

Where Fourth. If a -woman should adduce evidence to prove 

that her husband married her at two diflerent times by two 
separate separate contracts, as founding a claim to two dowers, and 
and^th^e^' ho should insist that what she supposed to he two con- 
man al- tnicts was merely a repetition of the one contract, her word 
tho^secoml preferred, because appearances are in her favour, 

was only a Whether he is liable for the two dow'ers is a question which 
c)?the first, hcon aiisw^ercd in the afiirmative, in reliance on the fact 
^^c^word of there having been two separate acts of contract ; hut it 
wife is has also been said that he is only liable for a dower and a 
preferred, The first opinion, however, is the most approved. 


See note on page IK). 
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9 

OF inSM, NUSHOOZ, AND SHEKAK. 

Section First, 

Kism, or Pariltiou, 

Each of the spouses possesses certain rights which it is Mutual 
incumbent on the other to respect ; and, as a husband is tilcimrtics. 
bound to maintain his wife by providing her with raiment • 
and food and a place to reside in, so also it is incumbent 
on the wife to submit herself to his embraces, and to avoid 
everything that may render her repulsive or disagreeable 
to him. 

Kismntf or a partition of his time amongst his wives, is Kqual i>ar- 
a duty which is incumbent on a husband, whether ho 
free or a slave, and oven though he should be impotent or amemp: 
an eunuch ; as also thotfgh he be insane, but in that case emnbentmi 
the partition should be regulated by his guardian. a huMband. 

Borne of our doctors are of opinion that partition is not Not due 
incumbent on a husband until he has once begun to cohabit b^enVnee 
with his wives; and this doctrine is the most approved, com- 
though others have maintained its necessity from the 
beginning of the married state. 

If a man be married to one wife she has a right to one Where lie 

night out of every four, and the other three are at his own one wife 

disposal to sleep where ho pleases. If he has two wives 

they are entitled to two nights, and if ho has three they are own 

entitled to three, while ho has a right to dispose of the 

excess in each case up to four, as he pleases. If he has where he 

the full complement of four wives, each one of them has a 

^ ^ tvj^o or 

right to a night in her turn, and he cannot absent himself three. 
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from the proper partner of that night without a just pretexj;, 
or being on a journey, or her permission. 

The pe- Whether the husband can lawfully regulate the partition 
orie^orTvo ^oro than one night to each wife, is a question 

nights that has been answered in the affirmative, but it would 
to\cX- ' Bcom that he cannot do so without their consent. And if 
^‘Xth ^ he should marry four wives at once, the order of cohabita- 
consent. should be determined by lot. Some, however, have 

said that he may begin with any one of them at his 
pleasure, and so on till he has gone through the whole, 
after which he is bound to equality in the same order, anh 
this opinion is the most generally approved. 

"^Vhat is incumbent on a man in respect of partition is 
8i)cn<liT)g nnu’cly to spend his time with the vife to whom it is due, 
Ills time and does not extend to coition. It is also confined to the 
A\ithlus night, to the exclusion of the day. But some say that he 
"i^cs. f j^iiould not only remain with her during her night, but 
should prolong his stay for the morning, and there is a 
tradition to that effect. 


If a person be married to a slave and a free w^oman, or 


A free 

titled several free women, each of them is entitled to two nights 

twice the {qj. to the slave, and a z\ mine call or infidel subiect is 
time of a . « . . , . , 

slau', and m rcspect of partition on the same footing as a slave; so 

a woo.s/im- ^ married to a inoodimah and a khnhccah, 

a/1 to twice , „ . , 

the time of the former is entitled to two nigiits for one night to the 
\ccah i while if he has a mooslimali wdio is a slave, and a 

Idtcihccah wdio is free, they arc both to be treated exactly 
alike in respect of partition. 

whichTach ^ w’omaii enjoyed by right of property has no title to 
wife is cn- partition, whether she be single or there be several in that 
be^speST^ predicament. And a man is at liberty to go the round of 
with her in his wives in their own houses or apartments, or to call 
apartment, fhcm to liis owii apartment. He may also practise the one 
or by cal- course with some of them, and the other course with others, 
hiT impartiality in this respect not being required. 

Seven A man should remain seven nights with a virgin for 

lowed consummation of his nuptials, and three nights with a 

for con- woman who has lost her virginity, such times being 
of specially appointed by law for these respectively, and he is 
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not obliged to make up to bis other wives for the deficiency, ria^e with 
If two or more wives are conducted to a man in one night, and^^tiirco 
he may commence, according to some, with whichever of with a 
them he pleases, while, according to others, ho ought to 
cast Jots ; but the first opinion is most generally approved, 
though the latter would perhaps be better. 

The duty of partition abates on a journey. Some, to 
however, have said that if the journey be only a migration Smtoron 
from place to place, with intermediate residences at places 
cm the w^ay, he ought to make up for it to his other wives 
on his return, and that it is only with regard to distant 
journeys that the right abates. When ho intends that any 
of his wives should accompany him on a journey, ho should 
cast lots between them . Whetlier he may pass by the person 
on whom the lot has fallen, is a question that has been an- 
sw^ered in the negative, because she has been in a manner ^ 
•appointed for the purpose, though the point is open to doubt. Sluvo’a 

The right of a slave to partition is not dependent on 
the permission of her master, because this is a matter in notdepena- 
wiiich he has no portion. mLtl^r. 

Equality among wives should ho observed in respect of Equality 
maintenance, gjjneral behaviour, and coition. ^ A husband 
ought also to remain in the morning with the wife w^ho is main- 
entitled to the preceding night. Further, he should allow 
his wife to visit her father and mother on the approach of rai bciia- 
death, though it is in his power to forbid her visiting them 
or her other relatives, or going out of his home except on 
necessary occasions. 

Partition is a connubial right common to both husband a wife may 
and wife, or one in which both are partners, because they 
both participate in its fruit or advantages; and if a wife her hus- 
should release her husband from the duty to her, he has 
an option and may accept or decline availing himself of it. wives, hut 
She may also bestow her right as a gift upon her husband, 
or any other of his wives with his consent ; and if the gift consent, 
is to her husband he may spend the night wherever ho 


‘ That is, it is proper, though not an incumbent duty. See ante, 
p. 84. 
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A gift by 
a wife of 
her time to 
a co-wifo 
may be re- 
tracted. 


Man not 
bound to ^ 
keep pro- 
mise to 
give an 
exchange 
for wife^s 
time. 

Infants or 
mad wo- 
mcTi not 
entitled to 
partition. 


A husband 
cannot 
visit any 
of his 
wives dur- 
ing the 
night of 
another. 


pleases; but if sbe bestows it upon bis other wives, he 
must divide it between them ; while if sbe should give it to 
one of them in particular, it must be devoted specially to 
the donee. In like manner, if three of them should give 
up their nights to the fourth, it is incumbent on him to 
remain with her constantly and exclusively. 

When a wife has bestowed her right on another with 
the husband’s consent the gift is valid, and she may retract 
the gift, but not so as to give the retraction a retrospective 
effect. The husband, therefore, is not bound to make up 
to her for the past, though he is obliged to have respect 
to her right for tlio future. Should she revoke without 
informing him, he is not bound to make up for any nights 
that may have passed previous to his becoming acquainted 
with the revocation. 

If a woman should ask anything in exchange for giving 
up her right, and he should consent, is he bound to* 
perform? It has been said not, because this is a right 
which does not admit of separate valuation, and the 
exchange therefore is not valid. 

An infant has no right to partition, nor has a woman 
who is permanently mad, nor a nashizah^ tJiat is, one who 
is in a state of rebellion to her husband, nor one who has 
gone on a journey without her Ipisband’s i)crmission ; so 
as to lay the husband under any obligation on account of 
what is past. 

A husband is not entitled to visit one of his wives 
during a night belonging to another, unless she bo sick, 
when it is lawful to visit her. Whether, if he spend the 
whole night with her, he is bound to make up for it to 
the other, is a question that has been answered in the 
aflSrmative, because she has not obtained her night, and 
also in tho negative, because it is like a visit to a stranger ; 
and this view seems most agi*eeable to the principles of 
law. If he should enter the chamber of another and 
copulate with her, and then return to the wife whose night 
it is, he is not bound to make up for such coition to the 
wife whoso turn is thus encroached upon, for coition is not 
one of the rights of partition. 



NUSHOOZ, OR REBELLION. 


87 


When a man has oppressed his wife in the matter of Man bound 
partition, he is bound to make up to her for any deficiency ^ ™ 
in her nights. doficicuoy. 

When a man has four wives, and one of them is Case of a 
rebellious, and he then fixes a period of fifteen nights 
in succession for each of his wives, ^ and ho has fulfilled tnnimg to 
their time with two of them, after which iho rebellious 
one returns to her duty, ho is obliged to fulfil her fifteen 
days to the third wife, and five# to the one who was rebel- 
lious, giving the latter one night and the other three 
nights for five times in succession, by which means iho 
third wife will obtain her fifteen nights, and the rebellious 
one her five, after which he reverts to the original measure 
of partition between the whole four alternately. 

If a man has two wives in difierent cities, and has Case of two 
remained with one of them for ten days, it is said that 
•he should abide for the like time with the other. 


If a man should marry a A\ife, and before consum- Timo lor 

mation should have to draw lots for one of his wives to i^atTon” 

accompany him on a journey, and the lot should fall upon 

her, it is lawful for him, on his return, to make uj) to her 

her appointed time,’^ for this does not enter into the it ho bus 
T . . . . on a 

journey, nor does a journey enter into partition. journey 

before it. 


Section Seconl. 


Nmhooz, or ItehelUon, 

Nmhooz in law signifies a depai’turc from obedience, if deb- 
its original meaning being elevation or raising up. And 
it may bo exhibited on the part of the husband, as well 
as that of the wife.^ Should the symptoms of it appear On the 
on the part of the wife, as, for example, when she frowns t(,7iife*awife 
in her husband’s face, or appears languid and wearied in um) be ad- 
administering to his wants, or has otherwise changed her * 


^ Tliat is, witli their consent — Sec ante, p. Hi. 

® See ante, p. 85. 

* A husband can hardly bo said to be rebelhoiis towards bis wife , 
and perhaps “ elated,'' or “ overbearing,” better expresses the mean 
ing of the word in its application to both the spouses. 
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but not 
beaten 
until some 
positive act 
of disobe- 
dience. 


IIow it is 
to be treat- 
ed when 
cxiiibitcd 
by the huS- 
bund. 


Etymo- 
logy of the 
word. 


When it 
appears 
the judge 
should ap- 
point two 
persons to 
arbitrate 
between 
the parties. 


respectful behaviour towards him, he should first rehujee 
or admonish her ; and if she persist in snch behaviour, 
he may then lawfully abstain from matrimonial converse 
with her, by turning his back on her in bed, or, according 
to some, totally banishing her therefrom; but there^is a 
positive tradition in favour of the first opinion. It is not 
lawful for him to beat her until some positive instance 
of msliooz, by refusing to obey him in some particular 
case in which he is entitled to a compliance with his will. 
When that occurs even for the first time, ho may lawful|[3^ 
chastise her, hut only so far as may afiord a reasonable 
hope of her returning to obedience, and by no means to 
the extent of violent blows, or the effusion of blood. 

When nu^liooz appears on the part of the husband, by 
depriving his wife of any of her rights, she may complain 
to the judge, who should compel him to their observance. 
A wife, however, may abandon any of her rights, as her 
right to partition or maintenance, in order to conciliate 
her husband ; and he may lawfully accept the surrender. 

Section Third. 

Shekak, or Discord, 

This is derived from the word slmk, which signifies to 
separate or divide, as if the spouses were in a state of 
separation from each other. 

When there is nushooz on the part of husband and 
w'ife, and reason to apprehend an actual rupture, the judge 
should appoint two umpires, one from among the relatives 
of the husband, and the other from among those of the 
wdfe, to decide as may be best in the case. It is lawful, 
however, that these umpires be not of the family of either, 
or that one of them ho of the family of one party, and the 
other a stranger to both. These persons should, accord- 
ing to the most authentic doctrine, be sent, not merely as 
agents, but with powers to decide between the parties as 
judges. If they agree as to measures of accommodation, 
they can give them effect without reference to the consent 
of the parties. Except that, though the umpires should 
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agree as to the necessity o^ a separation between them, 
this cannot be ejfifected without the husband’s consent, if it 
is to be by a txth'ih or a divorce ; or without the wife’s 
agreeing to a compensation, if it is to be by kliooldy or 
release. 

When the umpires have been sent by the judge, and Who may 
the parties, or either of them, refuse to appear before 
them, some are of opinion that judgment cannot be of the par- 
given, as it w’ould be against an absent person. But it of° 
yero better to say that it can be given, for it is limited to cither to 
what is for the good of the parties, and actual separation fore^them" 
is made dependent on their owui permission. 

Whatever is stipulated for, or directed by, the umpires, Their dc- 
must be lawful, or otherwise it may be dissolved or can- 
celled. If a husband should prevent the wife from oxer- ing to law. 
cising any of her rights, or should render her jealous by 
taking another wife, and she should in consequence expend* 
something on her husband as an inducement to him to 
grant her a khoold, or release, such concession on her 
part would bo valid, and not bo considered compulsory. 
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CHAPTER VII. 


OF LAWS RELATING TO CHILDREN. 


Three de- 
scriptions 
of chil- 
dren. « 

Children 
born under 
a contract 
of per- 
manent 
marriage 
belong to 
their 
mother’s 
husband, 
on three 
conditions. 


Which are 
indispen- 
sable. 


Section First. 

Of the FuStahliHlment of Parentage. 

Children are of throe descriptions : children by wives ; 
children by slaves ; and children by women enjoyed under 
a semblance of right. 

With regard to the first : — All children horn under a 
contract of permanent marriage appertain to the husband,^ 
ii])on condition of coition and the lapse of not less than six 
months^ nor more than the longest period of gestation from 
the time of its occurrence till the birth of the child. That 
period is nine mouths, according to the most common 
opinion ; but some of our doctors have extended it to ten 
months, and this is considered lo ho good^ or correct. 
Others, again, have gone so far as to extend the period to 
a year ; but their opinion is now exploded or abandoned.^ 
The conditions above mentioned are indispensable. 
So that if there has hceu no coition there can he no 


^ It would seem, from what has been said at pp. 14, 4l3, that 
clxildi*en born under a temporary contract also belong to the husband. 

® This appears to be the shortest period of gestation in the hixman 
species, by the imanimous consent of all Moohummudan lawj^ers. 
See P., p. 393. 

^ Humn. See ante, p. 2, note The author of the Shuraya 
is supported in this respect by the SheiJeh-, in his Mubsoot, and by 
Allamee. 

* The Hanifites extend the period to two years, on the faith of a 
tradition by Ayeslia of a saying of the Prophet. — D., p. 393. 
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affiliation of the child to the woman’s husband ; and though 
such has taken place, yet if the woman be delivered, at less 
than six months from its occurrence, of a perfect and living 
chM ; or if both the parties should concur in declaring that 
its birth has happened at more than nine or ten months 
from the time of coition ; or this fact can be established by 
the husband’s absence from his wife longer than the longest 
period of gestation ; in none of these cases can the child of 
which she has been delivered bo. affiliated to her husband, 

»or can ho lawfully claim it as his own. But, on the other 
hand, where all those conditions are found, though an 
adulterer should have done wickedly with tlio wife, yet 
her child belongs of right to her husband, and cannot bo 
repudiated by him, otherwise than by Vkdi or imprecation ; 
for an adulterer cannot be legally the father of a child ; ^ 
and if married parties differ as to the fact of coition or the ^ 

•birth of the child, a preference must be given to the word 
of the husband when confirmed by his oath. With coition 
and expiration of the shortest period of pregnancy, or 
delivery just at six months from the act, it is unlawful for 
the husband to deny his parentage, on suspicion of the 
mother’s misconduct, or even though he should know her 
with certainty to have committed adultery; and if ho 
should deny her offspring to he his child, its parentage as 
from him cannot be rescinded in any other way than by 
going through the process of lidn. 

If a man should divorce his wife, who thereupon observes Case of m 
an iddiii or period of probation, and gives birth to a child 
within the longest period of pregnancy from the date of the bearing 
divorce, such child belongs to him, if its mother has not been the 


intermediately enjoyed by another man under a contract of longest 
marriage or a semblance of right. But if a man should gertotion 


have carnal intercourse with a woman, get her with child, 
and then man^y her ; or, if the woman being a slave, he divorce. 


should subsequently marry *her, in neither of these cases 


can the child be lawfully affiliated to him. 

It is incumbent on a husl)and to acknowledge the child 


® See ant€y p. 14. 
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wedlock 
cannot be 
rejected 
by the 
husband 
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mother^ 
otherwise 
than by 
lidn. 


Case of a 
divorced 
woman 
bearing 
a child 
within the 
shortest 
period of 
gestation 
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date of the 
divorce. 

% 

A man 
who has 
had con- 
nection 
witli his 
female 
slave 
should 
acknow- 
ledge her 
offspring, 
if born in 
due time ; 
but may 
reject its 
parentage 
without 
lidn. 


of his wife when he admits that he has had conjugal 
intercourse with her, and that the child has been born 
by her ; and if he should deny the child his denial is of 
no avail to the rescinding of its parentage, unless he goes 
through the process of VuUu And the same rule Jpiolds 
good though the parties should diiBfer as to the period 
between the birth of the child and the date of their 
intercourse. 

When a man has divorced his wife, who, after observing 
an iddut, lias married again, or has sold bis female slave, 
who is subsequently enjoyed by the purchaser, and the 
woman in either case gives birth to a child at less than six 
months from the divorce or the sale, the child belongs to 
the first husband, or the seller ; whereas, if it is horn at 
six months or more from these respective dates, it belongs 
to the second husband, or the purchaser. 

With regard to children by slaves : — If a man has con-* 
nection with his female slave, who produces a child at six 
months or more from the date of coition, he is hound to 
acknowledge the offspring as his own ; but if he reject or 
deny the parentage lidn or imprecation cannot he required of 
him, and judgment must he given in favour of his rejection 
on the outward appearance of the case. If, however, he 
should subsequently acknowledge the child, that would esta- 
blish its parentage. When a slave has been enjoyed by her 
master, and also by a stranger, her child must be decreed 
to the master ; and if she should he transferred to several 
owners suceessively, each of whom has carnally enjoyed 
her, the offspring is in this case to he adjudged to him in 
whose possession she is at the time of its birth, provided 
that it take place at six months or more from the date of 
his intercourse with her ; otherwise it belongs to the next 
antecedent proprietor, should the delivery correspond to 
his connection with the mother ; and if not, to the next 
preceding, and so on. , 


How the If a slave, being the joint property of several persons, 
ofa^c^d carnally enjoyed by each of them, and is delivered of a 
born by a child, who is claimed by them all, the parentage must be 
slave, the (Jecided by drawing lots, and he who is thus established as 
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the father must make good to all the other proprietors property of 

their shares as well in the Talne of the mother as of the 

child on the day of its being born alive. If one only of ^Yho have 

thcip should claim the child, it is to be affiliated to him, 

and ho becomes liable to the others for their shares in the be detor- 

valuo of the mother, and of the child, which he cannot 

reject on the pretence of izl.^ 

If a person has had connection with his female slave The chiUi 
who is wickedly enjoyed l)y another, the offspring appor- bolongMo 
tains to her master. If at its l)irth there should appear master 
no traces of resemblance between him and the child, but haTSn^° 
on the contrary there is strong reason to confirm his wickedly 
suspicion that the child is not his, it Las been said that another 
he cannot properly eitlier acknowledge or deny the child, 
but should bequeath something to it, and not give it a 
claim to inheritance with his children. This opinion, how- 
,over, is liable to some doubt and diflicu]t3\ ^ 

With regard to children begotten under a semblance of Crises ot 
right : — If a man should erroneously cohabit with a begotten 
stranger, supposing her to be his wife or his slave, and 
she should produce a cliild, its parentage is established in of right, 
him. The same is the law when a person has erroneously 
had carnal connection with the slave of another, but in 
this case the father is liable to the mother’s master for 
the value of the child at^he period of its being horn alive. 

If a man, supposing a woman to bo unmarried, or a 
widow, or divorced from her former husband, sliould enter 
into a contract of marriage with her, and it should aftcjr- 
wards appear that the former husband was not dead, or had 
not divorced her, the woman must he restored to her first 
husband, after observing an icldiit on account of her 
connection with the second; but her child, if she is 
pregnant, belongs exclusively to the second, subject to 
the conditions formerly mentioned, whether she acted, in 
the matter of the supposed death or divorce, on the decree 
of a judge, or the information of a single person, or the 
testimony of witnesses. 


* See ante, p. 43, 
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A wife is 
not bound 
to suckle 
her child, 
and may 
lawfully 
demand 
hire from 
her hus- 
band for 
doing BO. 

But a 
slave may 
be com- 
pelled by 
her master 
to suckle 
her child. 


A child 
should bo 
suckled 
for two 
years. 


A mother 
lias a pre- 
ferable 
right to 
the suck- 
liug of her 
child, 
when will- 
ing to do 
it on the 
same terms 
as another 
woman. 


Section Second. 

Of the SvcMing’^ and Custody^ of Children, 

A mother is not hound to suckle her child, and may 
lawfully demand hire for doing so. If she has heemirre- 
vociihly divorced from the fither, it is positively incumbent 
on him to hire her for the purpose. But some of our 
doctors have maintained that ho is under no such obliga- 
tion if the mother be stiirhis wife ; and it docs not appear 
to ho a positive duty, though it is quite lawful to hire hbr 
for tho purpose in such circumstances. A master may 
compel his slave to suckle her child. The hire for suckling 
an infant should be paid by tho father out of his own 
pocket when the infant has no property of his own. And 
tho mother may eitlior suckle the child herself, or employ 
another nurse for tho jiurpose, retaining the hire. 

The time during which an infant should he suckled is 
two years, though it may l)e shortened to one year and ten 
months : hut a further reduction of the time is unlawful, 
and an act of oppression or cruelty to the child. It may, 
however, he lawfully prolonged for a month or two beyond 
the two years ; though the father is nut liable for the hire 
of any excess over tho two years. 

A mother has a preferable right to the suckling of her 
own child when she demands no more than another is 
willing to do it for. But if her demand is greater than 
the other Avoman’s, the father may remove the child from 
its mother, and deliver it to tho other. So also if a 
stranger should offer to suckle the child gratuitously, the 
mother has a preferable right on the same terms ; but if 
she is not satisfied to suclde it gratuitously, the father is 
in like manner at liberty to deliver it to the other. When 
the father claims that he had found a woman who was 
^willing to suckle tho child gratuitously, and the mother 
denies tho fact, his word is t6 be preferred, because he is 
removing a liability from himself. This, however, is subject 


’ Arab., Eizaa. 


® Hizanut, 
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to some doubt ; and it is certainly becoming and more 
proper that an infant should be suckled on the milk of its 
own mother. 

With regard to the custody of the child, the mother has The cns- 
certainly a preferable right during the whole time of suck- 
ling '(that is, two years), whether the child bo male or longs to 
female ; provided that she is free, and of the Mussulman tlm ^ 
faith, — for a slave or an infidel can have no right to the ohiid is 
custody of an infant, with a Mooslim.^ After the child has ^ 
been weaned the father has a preferable right to its custody the cus- ’ 
it' a male, and the motlier if a female, until the child 
attained the ago of seven years, or ten, according to some ; until itlms 
while others maintain the mother’s right to the custody of a 
female child till she marries. The first opinion, however, seven 
is more agreeable to traditional authority, and the father 
is then entitled to her custody. If the mother should the fatiier, 
filter into another marriage, her right to the custody of 
either male or female child at once drops, and the father to the 
has a preferable right to the custody of both. But if ho 
should die, the motlier lias a preferable title over his sovenyrars 
executor to the custody of both the diildron. So also ifthriaUicr 
the father be a slave or an infidel, the mother has a ])rc- is entitled 
ferable claim to the custody of a child, whether male or 
female, even though she should have entered into a second of both, 
marriage. If, however, the father should he emancipated, 
he has all the rights of a free man, and the custody of his 
children among them. 

When both the parents of a child are dead, his or her Tbo cus- 
custody belongs to the father’s father ; and, failing him, it child j)oili 
has been said that the custody belongs to tbe relatives in whoso 
the same order as they arc entitled to inheritance. But areXad, 
this is liable to doubt. According to the Sheikh, to whom l^clongs tx) 

.1 i Its fathers 

Qod bo merciful, when there arc both a sister on the father s father. 

side and a sister on the mother’s, the custody of the infant 

belongs to the former, because sho has the larger share of 

the inheritance. But there a doubt of the preference in 

this case, arising from the fact that they are both equal 

* That is, I think, the lather being a Mooslim. 
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in degree ; and the same remark applies to his preference 
of the paternal to the maternal grandmother. Further, 
he has said with regard to a grandmother and sister, that 
the former is to be preferred because she is a mother. But 
he has said, with regard to the combination of a paternal 
and maternal aunt, that their rights to the custody of an 
infant are equal ; and that when there is a combination of 
persons equal in degree, as in the case just mentioned, the 
right to the infant’s custody is to be determined by casting 
lots between them. 

In connection with what has been said of the suckling 


Mother 
loses Iier 
riphttothe 
cubtody of 
her child 
while it i/? 
suckled hy 
Hiiothcr 
woman. 

Effect of 
puberty 
on the 
authority 
of parents. 

A woman, 
hy mar- 
riage, 
loses Iho 
custody of 
her child. 


and custody of infants it is to bo observed : — 

First. When a mother demands more than another 
woman for suckling her child, the father may, as already 
mentioned, deliver it to a stranger ; hut there is some 
doul)t as to the mother’s losing her right to the custody of 
tho infant in that case. The better opinion, however, 
seems to bo tliat she does forfeit her right. 

Second. When a child has attained to puberty and 
discretion, tbc power of the parents is at an end ; and ho 
is free to join himself to whomsoever ho pleases. 

Third. AVhen a woman marries, she loses the right to 
the custody of her chijd. If she is divorced reversibly, 
matters remain as before ; but if the divorce is irreversible, 
tbougli there is some difiercnce oi opinion as to tho revival 
of her right, it seems more reasonable to say that it docs 
revive in that case. 


Puberty is cstablisliod by natural signs, which it is unnecessary 
to mention, or by nge, which is fifteen years in males, and nine in 
females {Ini. D , p. JiOH ; Shuraijn, p. !<);}) . According to the Hanililcs, 
the age for both, in the absence of the natural signs, is fifteen years. 
Tliisis on the authority of the two disciples, and also of Ahoo Hmeefa 
himself by one report; and i\\e fativ ah, or judicial decision, is in 
accordance with it— [Kafce, as cited in the Kifaijah, vol. iii. p. 845, and 
adopted by the Fut. Alum, vol. v. p. 9^1). There are, however, otlier 
reports of sayings by Ahoo Iluneefa, wliich extend the time for males 
to eighteen and nineteen years. It seems to be agreed by all the 
Hanitites that no one can be adjudged an adult before twelve years, 
if a boy, or nine if a girl, though the party should claim to be so, or 
the natural signs are present, {Fut. Al. ibid.) 
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CHAPTER VIII. 

OF MAINTENANCE.^ 

There are only three grounds of liability for maintenance, 
viz. Zowjecut, or the relation of a husband to his wife ; 
Kiirahiity or relationship by blood; and Milky or property. 

Section First. 

Of the Mnintenmice of ir/rcs. 

This involves tlie consideration of its conditions, qunn- 
tity, and appendages. 

The conditions under which mainlenance is duo by a 
husband to his wife, are tw^o in number : — 1st, a pdinanent 
contract of marriage ; and 2nd, iumKcen, or sucli a placing 
of herself by the wife in the power of her husband as to 
allow of his fnjc access to her at all times ; for, if his 
enjoyment of her is restricted to ^ny particular lime or 
place, to the exclusion of all others, there is no finnkcciu 
There is some doubt as fo one of these conditions l)cing 
sufficient of itself without the other ; and, according to 
that opinion of our masters, which seems most agreeable 
to traditional authority, iiunkreri is indispensable to the 
husband’s liability. Consequently, it is necessary that the 
wife should not be too young for conjugal inicrcourS(‘. It 
makes no difference whether the husband be a minor or 
adult. The Sheikh, indeed, has said that a wife, though 
adult herself, is not entitled to maintenance if the husband 
has not also attained to puberty. But there is a difficulty 
in the case, arising from the fact of the tumkeen being 
complete on the part of the wife ; and the better opinion 
seems to be in favour of the husband’s liability. He is 

‘ Nvfukaty pi. of nttfukut, 

PART II. H 


Three 
ji^rounds 
of main- 
tenance. 


CiJiKlitioTis 
under 
whieh a 
wife is 
entitled to 
rniiintcii' 
iinee. 
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The right 
not af- 
fected by 
her under-’ 
taking a 
journey 
with hie 
permiia- 
sion, or 
without it, 
in])erfonn- 
anco of an 
incumbent 
duty. 


A divorced 
wife onti- 
titlcd to 
mainten- 
ance, if the 
divorce be 
revocable ; 
otherwise 
when irre- 


is preg- 
nant. 


Doubt 
as to a 
widow’s 


also liable though she should be sick or afflicted with a 
malformation of the generative organs obstructive to con- 
nubial intercourse.^ 

A husband’s liability for the maintenance of his. wife 
is not suspended while she is on a journey, provided that 
' it was undertaken with his permission, or in performance 
of some incumbent duty, sucb as the hujj or pilgrimage. 
But if the duty was voluntary or self-imposed, and she has 
departed without his permission, he is under no oUigation 
to maintain her during her absence. Wliere, again, she 
has betaken herself to prayer, or fasting, or religions retire- 
ment, he is oldiged to maintain her, though she should 
have done so without first asking bis pernnssion, liocauso 
it is always in his power to cancel or put a stop to that by 
recalling her to her duties. Tf, however, she should per- 
sist in such conduct, in opposition to his wishes, that 
would amount to an act of inishooz or rebellion, for which 
bo would bo quite justified in stopping lier maintenance. 

A woman rovocably divorced is entitled to maintenance, 
in the same way as a wife is entitled to it. But a woman 
absolutely separated from her husband loses all right to it, 
whether tlio separation has boon induced by an irreversible 
divorce or by a cancellation of' the marriage. If she bo 
pregnant, bowiwer, bis obligation to maintain and provide 
her with a I’esidence continues until her delivery. But 
here, according to the the maintenance is due, not 

on account of herself, but of the fa'fns in her womb. 
Hence, it would follow that, if a freeman should marry a 
slave, under a condition v^ith her mastcT that the offspring 
shall be slaves; or a slave should marry cither a free 
woman or a slave under a like condition with his own 
master that the offspring shall be slaves ; and the women 
were divorced, being pregnant at the time, there w’ould be 
no liability for maintenance on the part of the husband in 
either case. On the other hand, a pregnant widow would 
be entitled to maintenance till the birth of her child. But 


“ Kurn and Eutuk are ‘the particular deformities mentioned, for 
which see ante^ pp. 00, 01. 
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with regard to her, there are two reports ; according to ono title to 

of which, and that the most common or generally received, 

she has no title whatever to maintenance ; and the other, thouRh 

that «ho must bo maintained out of the child’s share in his flL , 

pregnant. 

father’s inlieritauco. 

In respect of jnaintonance, there is no distinction between Zimmmih 
a wife that is a Mooslimah and ono that is a Zimmeeah, or 
infidel subject, or between ono that is free and one that is tied to 
a slave, all bcinj]j alike entitled to it. , ancT^^" 

^ As to the quantity of maintenance, the standing rule is Quantity 
that it should bo determined by the woman’s requirements in 
respect of food, condiments, clothing, residence, service, and 
implements for anointing/ a due r(‘gard being also had to 
the custom of her equals among her own people in the same 
city. According to some of our doctors, the proper quantity in rcs])cct 
of food is a mooJd for high and low, without any dislinctioii » 
lietwecn the wife of a poor and a rich man ; but, according 
to others, whose opinion is more reasonable and generally 
I)refcrred, there is no fixed quantity of food, and the woman 
should have as much as is necessary. Service is to bo in respeot 
regulated by what has been usual with the womsn herself. 

If she is of the class of persons who ar(' usually served by 
others, she must be provided with. a servant; otherwise, 
she must servo herself. In the former case, it is optional 
with the husband to maintain her own servant if she has 
one, or to Imy or hire one for her, or to serve her him- 
self, for that is sufficient. And even though she should ))o 
ono who has not been accustomed to have a servant, yet, in 
the event of sickness, she must bo provided with one, from 
a regard to what is customary in such cases. In no case 
is her husband obliged to provide her with more than one 
servant, even though she should he a person of rank. 
Condiments and dress are to bo regulated by what is cus- in respect 
tomary among the woman’s equals in the same city. The 
same rule is applicable to residence; but the woman may dress, and 
demand, and is entitled to, a separate apartment for her- 

^ Tliis is a htcral rendering of the word, but in common parlance 
it means, I believe, adorning generally, and includes a comb, looldng- 
glass, &c. 
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self, free from any companionsliip but that of her husbapd. 
With regard to dress, she has a right to something addi- 
tional in winter, such as a cloak for warmth when awake, 
and a quilt, for the like puq^ose, when asleep — the kind and 
quality of both to be regulated by what is usual among her 
equals ; and, if she belong to the higher orders of society, 
she should have something better than the dross in ordinary 
w'ear, equalling in splendour the dresses of women of the 
like rank in life. , 

Of appendages the most important are comprised in the 
following cases : — 

First. If a woman should say, I will take the allow- 

tolcrwifo^ ance for a servant, and serve myself,’' tlie husband is not 

sene her- bound to comply ; and if she should actually proceed to do 

also allow what is necessary for herself in the Avay of service, without 

her for a waiting for his permission, he is not bound to pay what she 

may demand of him on that account. 

A wife is Second. A wife, when she has placed herself in the 

arrears^ot^ power of her husband, is entitled to licr maintenance day 

mainten- by day, and if ho refuse to give it, and the day passes, her 

though the confirmed; and so on for other days in succession, 

amount though tho judgc should ncver have fixed the amount, nor 

have^becn*^ made any order in her favour/ If when tho husband has 

previously agreed to pay her periodically, he has delayed to do so, and 

the w^holo })eriod has passed, she being all the w^hile within 

his power, she is fully entitled to tho maintenance for that 

period, and for any excess during which she has maintained 

herself out of other means. So also she is entitled to a new 

dress, if tho time has passed during which tlie former 

should have lasted. If, on the other hand, ho has paid 

her maintenance in advance for a stipulated period, and 

divorces her before its expiration, ho is entitled to demand 

back from her a proportionate part of the maintenance for 

tho unexpired period,® excepting only maintenance for the 

day on which the divorce is pronounced. Tho same rule 

% 

^ According to the Ilanilites, arrears of maintenance cannot be 
recovered, unless it has been fixed by agreement or a judicial decree. 
— 2>., p. 440. 

* This is opposed to the Hanifite doctrine. — Z>., p. 444. 


Appen- 

dages. 
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is {ipplicable to any dress which he may have given to her 
in advance. 

Third. When consummation has taken place, and the A wife 
woman has remained with her husband eating and drinking 
at his^ table, she has no right to make any demand for the mation, 
time during which she has thus continued to live with 
him. If the marriage has not been consummated, and board with 
some time has passed without her making any demand band 
on him for maintenance, he is not ^obliged to render it, entitled to 
according to those who say that fimdrcn is the ground of ^®^7nten- 
thc husband’s liability, or a condition of it, for he may have aneo for 
no certainty of obtaining full power over her if he should 
demand it. 

As a consequence of this view of tumkeen, it follows Some con- 
that if a husband should bo absent, and his wife should 
appear before the judge oflering to place herself within the being a 
power of her husband, he would not bo liable for her main- eomuS 
tonance till apprised of the offer, and the lapse of a sulli- of main- 
cient time for his coming to her, or sending an agent, with 
the actual surrender of herself to him or the agent. If, 
when informed of her offer, ho should bo in no haste to 
send an agent or come himself, still his liability would 
drop for the time necessary for the Journey, and he would 
be bound only for the excess. So also, if she were contu- 
macious, and should retufti to obedience, ho would not be 
liable for her maintenance till informed of her submission, 
and the lapse of a sufficient time to allow of his own coming 
to her or sending an agent. If a wife should apostatize 
from the faith of hldm, her right to maintenance would 
cease ; but it would immediately revive if she should return 
to the faith, though her husband were absent ; for the 
apostasy which was the cause of its abatement has ceased 
to exist. It would not be so in the case of nunhooz^ or 
contumacy, for by that she actually passes out of subjection 
to her husband, and her right to maintenance does not 
revive till he has again received possession of, or power 
over her. 

Fourth. When a woman, absolutely separated from her 
husband, alleges that she is pregnant, maintenance must nanc^* on 
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the part of be rendered to her day by day until her delivery. But i^ it 
should turn out that she was not with child, she must 
restore whatever she may have received. And no woman 
absolutely separated from her husband, except one .who 
has been divorced and is pregnant, has any right to main- 
tenance. The Sheikh, however, maintains, as abready 
observed, that every pregnant woman is entitled to it, 
though at the expense of the child in her womb. 
Adcbtdw Fifth. When the ^usband has a debt against his wife, 
hLband*° ^0 may set it off against her maintenance, day by day,, if 
circumstances ; but it is not lawful for him 
against her to do SO if sho is indigent, as debts are payable only out of 
mainten- jjjg gurpiug tjjgt may remain over one’s own food. Yet if 
19 in ’good the wife is content, there is no objection to his making 


circum- 

stances, 

Mainter^ 
anco of a 
wife has 
precedence 
over that 
of rela- 
tives. 


the Bet-off. 

Sixth. The maintenance of a wife has precedence over 
the maintenance of relatives ; so that the surplus over tlv? 
husband’s food is first to bo expended on his wife, and 
never to be applied to relatives unless there is a reserve 
over what is sufficient for her maintenance, because her 


maintenance is in the nature of an exchange for her sub- 
jection to his will, and is established as a debt against him. 


Section SifcoNi). 

Of the Maintenance of Relatives. 

Who mv Parents and children are together liable for a person’s 
maMou-^ maintenance. With regard to the fathers and mothers of 
aucc. parents, there is some doubt as to their liability ; but it is 
most agreeable to traditional authority to say that they also 
are liable. Beyond the two pillars, that is, ascendants and 
descendants, the liability does not extend to any other 
relatives, such as brothers and sisters, or uncles and aunts 
paternal or maternal, though it is becoming and proper 
for a person to maintain them also,® particularly when ho 
is one who would inherit from them. 


® Accordtag to the Hauifites, the liability extends to all relatives 
within the prohibited degrees. — D. p. 1=03, 
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^Poverty is a condition of the right to maintenance. Conditions 
But is inability to earn anything by one’s own exertions ^ 
also a condition ? It is more agreeable to traditional tonance. 
authority to answer this question in the affirmative; for 
maintenance is measured by necessity, and one who is able 
to earn anything for himself cannot bo said to bo necessi- 
tous. It is not necessary, however, to have a judge’s 
order or decree pronouncing the poverty or inability of the 
recipient. And though he should, be profligate in his 
mg-nners, or an infidel, he does not thereby forfeit his right 
to maintenance. It is otherwise if ho be a slave, for then 
his master would be bdund to maintain him. 

Ability on the part of the Moonfik or maiiitainer is a Conditions 
condition of the liability to maintenance. When he has a to 

surplus over what is necessary for himself, it is first to bo mainton- 
applied to the sustenance of his wife, and then if there is 
anything over, to the support of his parents and children. 

There is no fixed quantity for the maintenance of relatives, 
any more than of wives, the criterion being what is necessary ' 
in respect of food, clothes, and residence, with something 
eorfra for clothing in printer, such as a cloak for warmth while 
awake, and a quilt for sleeping. Abstinence from what is 
unlawful or indecorous, is not necesisary on the part of the 
person to whom maintenance is due. 

Maintenance is due to*a person’s father, but not to the Maintcn- 
father’s children, for these arc in the relation of brothers 
and sisters to the mamtainor. But it is due to a person’s rhildrcu of 
children, and their children, for the latter are also the 
children of the maintainer. 

A person is not bound to repay what may have been Arrears of 
laid out by another on his maintenance ; for maintenance 
is limited to necessities, and does not constitute a debt rccover- 
against the maintainer, even though the judge should 
have actually fixed its amount. True, that if the judge 
should have authorised the person entitled to maintenance 
to borrow on the credit of the maintainor, the amount so 
borrowed is a debt against the latter, which it is obligatory 
on him to discharge. 

The maintenance of a child is incumbent first on its 
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HaWe poverty, it is 

incumbent on the father’s father how remote soever in 


ascent. Failing these, it is the duty of the mother, and 

in the event of her death or poverty, it is the duty of her 

father and mother how high soever. The nearer in all 

cases is liable before the more remote, and with equality 

of degree ^hey are all partners in the liability. 

When the When a person has both parents equally in need of 

maintenance, and a 4surplus over what he requires for 

enough for himself sufficient for only one of them, he should divide 

rciatWcrit^^ between them equally. So also he should make an 

must be equal division between a son and a parent. But when he 

between ^ father and grandfather, or a mother and a grand- 

thein. mother, the whole must be given to the immediate parent. 

A person’s When a man has a father and grandfather both in 
father and _ . i i • t i i i • 

8011 are ^ good circumstaiices, the lather is liable lor his maintenance 

exclusively of the grandfather. But if ho has a father 
his main- and son in good circumstances the liability falls upon them 
teuancc. equally. 

ih iT‘Tr When there is a delay in the delivery of maintenance, 
inainten- fbe judgc should Compel the person who is liable for it, 
and if he is still recusant may imprison him. Further, the 
pciied by maintenance may be taken out of his property ; or if he 
ment^^or' goods or land, they may bo lawfully sold, for the 

sale of his maintenance is a debt against him.^ 
property, 

recusant. SECTION Thied. 


Of the Maintenance of Slaves and of Beasts.^ 

The maintenance of these is incumbent on their 
proprietors. 

How With regard to slaves both male and female, their master 

slaves arc 

to be main- 
tained. ^ Yet it has been said above that it is not a debt ;~“but there the 
reference is to arrears, wliich are not a debt, because maintenance to 
a relative is due only in case of necessity, and the necessity, if tliere 
ever was any, is now past, the relative having been able to maintain 
himself. 

® BuJiemah--ti quadruped, or every animal without distinction. 
--{Frey tag). 
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may maintain them out of his own means, or out of the 
earnings of the slave. The quantity of maintenance is not 
fixed, but should comprise a sufficiency of food, condiments, 
and clothing, the quality being regulated by what is usual in 
the families of masters of like means among the people of 
the same city. In this respect no difference is to be made 
between the absolute slave, the moodiihhiir and the oom-i- 
wnlud. With the slave’s consent, the master may send him 
out to work for himself, fixing an amount which he is to 
render to the master, and leaving him to take the surplus 
for himself. But in no case is it lawful to fix a sum 
exceeding the slave’s earnings ; and which will not leave a 
surplus sufficient for liis maintenance. 

With respect to beasts, vhelher fit for food or not, 
their owners must supply them with a sufticiency of 
pasturage or of dry food, and if Ihoy neglect to do so, may 
,bo compelled to sell, or slaughter them if kept with that 
design, or to feed them properly. If tbo animal has a 
joung one, it must be allowed a sufficiency of its mother’s 
milk until it is fit for pasturage, or other food, when the 
milk may bo lawfully taken by the owner. 


IIow 

beasts ai o 
to be 
treated. 

# 




BOOK IL 

OF DIVORCE. 


CHAPTER I. 

OF tulAk or repudiation. 

Section First. 

ItH Pillcm. 

These are four in number ; of wliicli the first is the Firstpillnr, 
Mootullik, or Repudiator ; and in him four conditions 
are required. 

The first condition is puberty. No regard whatever is Condi- 
to be had to the words of a boy under ten years of 
With respect to one who has attained to that age with 
understanding, and repudiates his wife according to the 
soo7imt, or traditions, tfiere is one report that the repu- 
diation is legal, but the report is not well authenticated. 

And if the guardian of such an one should take upon him 
to repudiate the wife of his ward, there is no doubt that 
the act would be invalid, because the right to repudiate 
belongs exclusively to a husband ; and the inhibition which 
the law imposes on a minor is one which in the natural 
course of things will soon be removed. If, however, a 
minor should attain to puberty and be deficient in under- 
standing, his guardian is not debarred from exorcising 
the right of repudiation on his behalf when it is advisable 
with a duo regard to his inlerests ; and though some of 
our doctors have forbidden the exorcise of the guardian’s 


See ante, p 4 
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Under- 
Btanding ; 


Free-will ; 


Intention* 


authority in such circumstances, yet their opinion has npt 
been generally received or adopted. 

The second condition is understanding ; and repudiation 
by an insane person is not valid. It is likewise invalid 
when pronounced by onejn a state of intoxication, or who 
has lost the use of his faculties by temporary stupor, or 
drinking a narcotic, as there can be no real intention in such 
cases. Nor can a guardian repudiate on behalf of a person 
in a state of intoxication, because the cause w^hich prevents 
his own exercise of the power is likely soon to bo removed, 
and he is for the time like one asleep. But a guardian 
may repudiate for an insane person ; and if he has no 
guardian, the Sultan or ruler, or any person to whom ho 
may have delegated the superintendence of such matters, 
may repudiate on behalf of the insane person. 

The third condition is choice, or free-will ; and repu- 
diation by a person under compulsion is not valid.^ But, 
three things are necessary to the establishment of com- 
pulsion. The compeller must be able to do what he 
threatens. There must be strong ground to apprehend 
that he will do what he threatens if compliance with what 
he desires is refused. The threat must involve some 
serious injury to the person under compulsion, or to some 
one dear to him as his own soul, such as a father or a 
child. It makes no difference \(hethcr the threat be of 
death, or wounding, or abuse, or beating. But in esti- 
mating the quantum of abuse which may be endured 
without amounting to compulsion, the places where the 
compeller and the compelled are residing must be taken 
into consideration. A trifling injury is not sufficient to 
establish compulsion. 

The fourth condition is design, or intention ; and this 
is required though an express form of words is also neces- 
sary ; insomuch that if there is no intention on the part 
of the repudiator, repudiation cannot take effect ; as, for 
example, if he w^ere careless, or asleep, or labouring under 
a mistake. And if a person, forgetting that he is married, 


• According to the Hanifite sect it is valid. I?., p. 210. 
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should say, My women are repudiated,” or, ‘‘ My wife is 
repudiated,” and should then recollect that ho is married, 
no separation would take place* Or if, after repudiating 
his .wife, he should say, I did not intend it,” outwardly 
his assertion must be received and credited, though in- 
wardly and in conscience he is bound by his intention, 
whatever it may really have boon. This is the case even 
though he should malm some delay in explaining his inten- 
tion, provided that the woman is still in her iddiit, because 
ij is a declaration of intention. 

An absent person may Luvfully appoint an agent to Power to 
repudiate his wife, without any difToronce of opinion. And 
so also may a husband wdio is present with his wife, accord- committed 
ing to the most valid oihnion. And though the agent* 

has said that the appointment of a wannan as her husband’s 
agent to repudiate herself w^ould not be valid, yet it would 
.seem that such an appointment is lawful. If a man should o^seem- 
say to his wife, Eepudiate thyself thrice,” and she should 
do so only once, it has been said that the repudiation herself. ‘ 
would be void ; while others insist that a single repu- 
diation would take effect. And so also if he should say, 

‘‘ Eepudiate thyself once,” and she should do so three 
times, it has been said that the repudiation would bo void ; 
but here also others maintain that one would take effect ; 
and this opinion is mofe in conformity with the general 
principles of the law.*^ Second 

The second pillar of repudiation is the Mootidhikah, or 
Kepudiated ; and in her five conditions are required. diated. 

The first condition is that she bo a wife ; for if one (>ndi- 
should repudiate a woman whom he has enjoyed by virtue ’ 
of a right of property, or who is at the time a stranger to That she 
him though he should subsequently be married to her, the ^ * 

repudiation would have no effect ; so also if a man should 
suspend a repudiation on marriage, that is, make it con- 
ditional on the occurrence of that event, the repudiation 
wmuld not be valid, and thaf, whether a particular woman 
were indicated as by saying, ‘‘ If I marry such a woman she 


* UMuhOf literally, more likely. 
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is repudiated/’ or the repudiation is in general terms, ^as 

by sapng “Every woman whom I marry is repudiated.” 

Married by The Second condition is that the woman was married 

conTr^t^^ by a permanent contract ; for there can l)o no repudiation 

of a legalized slave, or of a woman enjoyed under a nwota 

or temporary contract, even though she be free. 

And not The third condition is that the woman is not in her 

in her courses, ov in a ^ after childbirth. This condition is 
courses, or * , 

ina7i?/tt5. apjdicable only to a woman who has been enjoyed, is 
ordinarily subject to the courses,'’’ and whose husband 
is present with her, or if absent, has not been away from 
her so long as to be assured ibat she has passed from the 
period of purity in whicli he had connubial intercourse 
with her to another such period. If a man should 
repudiate his wife while they are both living in the same 
city, or ho lias liccn absent from lier less than the time 
mentioned, and she is then in her courses or in a nifas,* 
the repudiation is void, whether ho were aware of the fact 
or not. If, again, he has been absent from her so long as 
to feel assured that she must have passed from one period 
of purity to another, and ho should then repudiate her, 
the repudiation would bo quite valid, even though they 
should both subsequently agree that slic was actually in 
her courses at the time ; so also, if he should have departed 
from her during a period of purity ^ in which he had not 
approached her matrimonially, or if a man should repudiate 
a wife with whom he never had connubial intercourse, the 
repudiation would in eitlier case 1)C lawful, though she 

* Tlie repudiation would be elfoctual in both cases, according to 
tlic other sect. I)., p. et scq. 

® The puerperal discharge. The extreme legal term, according 
to the other sect, is forty days (71., note p. JUG), hut by the Sheeuhs 
it is limited to ten days {Slturfdja, p. 14). 

® Arab. Hail, active participle of haJu, which has several mean- 
ings. The radical idea scorns to be cliange. I have adopted the 
meaning which the context seema to require. In law the word is 
frequently opposed to pregnant. 

’ Arab. Koota, The word is so explained farther on. 

® Arab. Toohr. Tliis is the usual term for the time between two 
occurrences of the courses. 
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were actually in her courses at the time. Some of our 
lawyers have fixed upon a month as the period which gives 
efiPect to repudiation by an absent man, relying on a tradition 
to that effect, which is strengthened by the usual recurrcnco 
of the courses at intervals of that duration. Others of 
them, again, have fixed tho period at three months in a 
reliance on a good tradition of jlhoo AhdooUah,'^ on whom 
bo peace. Tho result of the whole, however, or tho truth, 
is as we have stated it, even though tlie time mentioned 
should be exceeded. If a husband is present, that is, in 
the same city with his wife, without meeting her so as to 
know when her courses are on her, he is to ho accounted 
the same as if ho wore absent. 

The fourth condition is that tho woman bo mooRtiihrat^^^ She must 
or purified ; for if a man should repudiate his wife during ^ 
a toohr, or period of purity in which ho has had connubial 
intercourse mlh her, the repudiation would bo inoflbclual. * 

This condition is not required in a ifdlmili or woman who 
is past child-hearing,^^ nor in one who has not attained to 
puberty or is pregnant. With regard again iofk mo<Miihral, 
when three months have passed without any appearance of 
the monthly discharge, if such an one is repudiated before 
the ex})iration of the three months, the repudiation is with- 
out eff(‘ct. 

Tho fifth condition is that the mootnllnhih or repudiated Aud dis- 
woman be distinctly indicated, that is, by tho man’s saying, iJiafJated, 
Such an one is repudiated,” or by pointing to her in 
such a manner as to remove all doubt on the subject. If 
he has only one wife, and should say, My wife is re- 
pudiated,” the repudiation would bo valid, as there is no 
room for ambiguity. But if he has two or more wives, 
and should say, My wife is repudiated,” he must intend 
some one of them in particular to give any effect to tho 
repudiation; and his explanation of the one whom he 

^ The Imam Jaafer Sddik. i 
Participle from utihra^ purification, Tho object of tlio concli- 
tion seems to be to prevent a confusion of seed, and consequent doubt 
of paternity, if the woman sliould marry again, and have a child, 

^Qdpost, p. 162 
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intended must be received. If, again, he had no particular 
one in his mind, or used the words without any positive 
intention, some of our doctors maintain that they would 
be entirely nugatory for want of distinct indication, y^hilo 
others insist that there would be a valid repudiation, and 
that the particular woman must be determined by lot,* — an 
opinion which seems to be more agreeable to the general 
principles of the law. If ho should say, This one is 
repudiated, or this one,’’ he may, according to the Sheikh, 
apply the repudiation to whichever of them he pleases ; 
but many of our doctors insist that it is void for want of 
specification ; while, if he sliould say, This one is re- 
pudiated, or this one and this one,” the third would be 
certainly reimdiatcd, and of the other two he might apply 
the repudiation to either at his ideasure. In the event 
of liis deatli one of them must bo taken by lot. Many, 
however, are of opinion that in such a (*ase the alternative 
is between the first and the two last together ; so that ho 
must determine for either the first or for the two last. In 
all the eases it is obvious that the difficulty arises from 
the want of specification, or a compliance with the con- 
dition under consideration. If a ])erson, looking upon his 
wife and a strange ^\onuul, should say, One of you tw^o 
is repudiated,’’ and should add, ‘‘I intended the stranger,” 
his assertion must he accepted. Ihit if, haying a wife 
and a maid both named Sooda, lie] should say, Sooda is 
rejmdiated,” and then assert, ‘‘ I intended the maid,” his 
word would not he accc 2 >tcd. For, in the first case, tlie 
expression One of you two ” is equally applicable to the 
wife and the strange woman, as both arc capable of being 
repudiated, but in the second ease, where the repudiation 
is made to depend on the name, it must be restricted to 
the wdfo, as she is the only person to whom the repudiation 
can he applied. If a person, supposing a stranger to bo 
bis wife, should say to lior, “ Thou art repudiated,” his 
wife would not ])e repudiated, for he must he assumed to 
have intended the person addressed. sAnd if, having two 
wives, Zcinnh and A7nrah, bo should say, O Zeinuh,'' 
and Ainrah should answer, ‘‘ Here am I,” whereupon ho 
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Thou art repudiated, ” the person intended would 
be repudiated. If he intended the one that answered, 
supposing her to he Zeiimh, the Sheikh has said that 
Zeinub would be repudiated. But thero is some difficulty 
in the case ; for the repudiation was directed to the i)orrion 
who answered, only on the supposition that she *was 
Zeinuh ; she therefore cannot be repudiated for want of 
intention ; nor can Zciuiih, for the repudiation was not 
directed to her, but to the other. ^ 

^ The third pillar of repudiation is its Form. form. 

As a general rule, marriage, being a chaste or jno- 
tocted condition, favoured by the law, and in its own 
nature not admitting of being dissolved,^ ^ it is nccossitry 
in taking off or removing the tie to adhere strictly to the 
terms of the legal permission. The form of words si)ecially Words 
a])pointcd for that purpose is, TJiou art repudiated,'’ or ^geiaijy^ 
^iSuch an one,” or Tliis person,” or any similar 'word I’t^qaijcd ; 
clearly indicative of the individual who is intciuhnl to he 
repudiated. And if a man sliould say, Thou art the 
repudiation,” or ‘^repudiated,” or “among the re])udiated,” 
the words would he without (‘ffect, own though he intoiKha] 
to repudiate thorchy. So also t]}cy would be ineffectual 
if ho wxTc to say, “ A repudiated person.” Tlie Siteihh, 
however, has said that in this case rojmdiation would take 
effect if intended ; but the opinion is not supported I)y tlu' 
grammatical construction of tlio phrase. On the other 
hand, he has said that it woiihl not take (‘ffect if a niaii 
were to say, “I have repudiated such an one;” but this 
also is attended witli some difficulty, arising from tlu* fact 
that if the (|ucstion were asked, “ Is tliy wife repudiated ? ” 
and the person addressed should answer “ Yes,” there 
Avould be an effectual repudiation. 

Eepudiation cannot bo effected by writing, nor in any 
other language than the Arabic when there is ability to or iu any 

Ismut — defonco, protection, chastity. 

That is, it docs not admit of EkaluU like sak' Sec Ini. h . 

p. 108 . 

Arab, l/nti Talikoon. 

It may according to the Ilauifitcs. I> , p. 
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Words 
that are 
not suffi- 
cient. 


other Ian- pronounce the words specially appointed, nor by signs 
Arabk^^ except where the party is unable to speak. If he is dumb, 
repudiation may be cifocted by any signs sufficiently 
indicative of his pm-pose. And, though it cannot be given 
in writing by one who is i)rcscnt and able to pronounce the 
proper words, yet if he is unable to do so and writes them, 
fully intending repudiation, it takes effect and is quite valid. 
Some persons have maintained that a wife may bo lawfully 
repudiated in writing by her husband when he is absent 
from her ; but this opinion is not to be relied upon. And 
if one should say to his wife, ‘^Tliou art vacated,” or 
free,” or “The reins are on thy neck,” or Betake thyself 
to thy people,” or Thou art absolutely separated,” or 
^‘unlawful,” or ^‘ent off',” the expressions would be quite 
nugatory, and no repudiation take place, whether it were 
intond(Hl or noi.^^' If he should say Count,” intending 
Talak thereby, it is maintained that there would be a valid 
repudiation, and there is a tradition to that effect, recorded 
\)y Hiilhvc and J^loolnunmud, from Ahdoollalt, on whom 
1)0 peace ; but this has been disputed by many of our 
doctors, whose opinion is more in accoi^dancewith the general 
principles of the law. 

When a person gives his wife an option, intending that 
she may repudiah' herself, (ind she chooses him, or remains 
silent without looking aside, nothing follows. And even if 
she w’'crc immediately to choose herself, though some of our 
doctors are of opinion that there would be an absolute, 
and others a rc'vocablo repudiation, a third party maintains 
that ill this case also tlie choice would be ineffectual ; and 
their opinion is the most common or generally received. 

If a person were asked, ‘^llast thou repudiated such a 
cd by aflir- person ?” and he should answer ‘‘ Yes,” there would be a 
ques\Tont^ valid tuldk. But not so if the question were, Hast thou 
“llasttbou separated,” or ‘‘vacated” or “released?” and he should 
atodl*” answer in the affirmative ; for then nothing would follow. 
The form Tiildk, in respect of its form, must be entirely free from 


A rijijht of 
choice 
gi veil to n 
wife ih ap- 
]nirciitly 
not a 
])Ower to 
repuiliato 
hciself. 


Kepudia- 
tion effect- 


If intoucled, they would be sufficient, according to the Hanifites. 
D., p. 2‘^H. 
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any'^condition or description, according to tbo most common oftuldk 
opinion ; for I take no account of those who think differ- ^tirely 
ently on this subject. And even though the husband, in free from 
pronouncing the repudiation, should merely explain himself ordoscrip- 
by Baying, ‘‘ twice ” or thrice,” some insist that it would 
be void. Others, however, maintain that a single repudia- 
tion would take effect by reason of the word repudiated,” 
the rest being surplusage according to them ; and this 
opinion is supported by tlie more common or generally 
received of two traditions. If he sliould say, “ Thou art 
repudiated for the soonnut,'' the repudiation would bo valid, 
sup}>osing that the woman w^ere pure at the time ; and so 
also if his words were ‘‘ for the Imdac"^ liut in this case 
it were bettor to say that the repudiation would not take 
effect, because we don’t allow that kind of tahdx, and the 
words would ho without meaning.*^'^ 

Further, if a husband should say to his wife, “ Thou Iflustra- 
art repudiated this very instant, if repudiation has efle(d 
upon thee,” the Sheikh has said ihat there would be no 
tuldk, by reason of its being made dependent on the con- 
dition ; and this is right, if the repudiator were not aware 
of the woman’s state at tlio time. But if ho knew that she 
were in a state to be legally repudiated, effect should ho 
given to his words ; for though there is a condition in 
appearance, there is noift) in reality. If he should say, 

“ Thou art repudiated the most just of repudiations,” or 
the most perfect,” or the best,” or the worst,” or 
the Lest and Avorst,” the rejmdiation would be valid, as 
it is not impaired by the words superadded to it. So also 
it would be valid if he were to say, the full of M(^cea,” or 
the full of the Avorld.” If he should say, “ To the con- 
tentment of such an one,” intending a condition thereby, 
or that the repudiation should he dependent on the person’s 
will, it would he void. Otherwise, if he had no such 


This is opposed to the doctrine of tlie Hanifites. D., cap. iv, 
and cap ii., sect. 3. 

The author of tlie Sliuraya. 

Tahir, tiiat is, not in her courses* 

^ See p. IIH. 
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intcntioD, it would take effect, according to his purpose. 
So also, if he should say, In thou onterest into the house, 
thou art repudiated,’' ai^plying the vowel kitsrali (i) to the 
first letter of the word (so as to make it equivalent ta if), 
there would he no repudiation, while if the vowel /nt/ai (n) 
were applied to the first letter of the word, so as to make it 
sound /{?i (or t/inf), the repudiation would he quite valid, pro- 
vided that he knew the distinction between the two sounds, 
and intended that his wife should be repudiated. If he 
should say, I am re])udiated to thee,” the words would 
have no efieci, as a man is not a fit subject for repudiation. 
Nor if ho should say, Thou art repudiated half,” or a 
fourth,” or a sixth of a repudiation,” would the words 
have any eflect, for they do not amount to one whole 
rejmdiation. If he should say, Thou art repudiated 
(/<^d//i),” and then add, intended lo have said, ^ Thou 
art pure {t<thir)f^* the explanation is to be accepted out- 
wardly, l>ut inwardly and in conscience he is bound by his 
real intention, whatever it may have been. If the expres- 
sions were, Thy hand,” or Thy foot is repudiated,” they 
would be wholly without efiect. So also, if he were to say, 
Thy head,” or thy bosom,” or ‘‘ thy face,” or thy 
half,” or ^niiy third,” , or ^‘two-thirds,” the exjwessions 
would, in like manner, be ineffectual.*'^ If he should say, 
“ Thou art repudiated before ref>udiation,” or “ after it,” 
or “ before it,” or “ with it,” nothing would follow, whether 
she were an enjoyed wife or not. l^ut if it were said that 
a single rei)udiation would take eflcct on his saying, 
“ Repudiated with repudiation,” or “ after it,” or upon 
it,” and that there would be none on his saying, “ before 
repudiation,” or “ after repudiation,” that would bo right 
or proper.- If, again, he were to say, “ Repudiated two 
halves,” or “ three thirds of a repudiation,” there would 
be none, acccording to the SJfcikh. Rut here, also, if it were 
said that thei-o w^ould be a reiiudiation, by force of the 

Otherwise, according to the Ilanifites. J)., p. 216 . 

** I have translated the words literally. The distinction seems 
to depend on tlie position of the tci*m “ repudiation y 
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viiords Thou aai; repudiated/' and that the rest is sur- 
plusage, that would be right or proper. Not so, however, 
if the husband should say, “ A half of two repudiations." 

•Further, the Sheikh has said that if a man should say Continuctl 
to ^jis four wives, I have effected four repudiations 
between you four," each one of tliem would be repudiated. 

But the opinion is not free from doubt and difficulty. If, 
again, a man were to say, Thou art repudiated, three 
except three," one repudiation would be valid, by virtue of 
the first part of the expression, if such were his intention, 
and the exception would be void. If ho should say, 
Eepudiated without repudiation," intending revocation 
thereby, it would be valid, because the dc^nial of a fuhik is 
equivalent to revocation; while if he said, “ rte})udiation 
except repudiation," the exception would bo Kinplusage, 
and repudiatioti take ellecd, by ^irtuc of Ihe words, Thou 
<irt repudiated " (supposed to jueeede the others). If h{> 
should say, Zeinuh is repudiat'd," and then add, ‘‘I 
meant Aiiivdhy^^ tlu' explanation is to bo received, suppos- 
ing both the women to be his wives. And if ho say, 

Zeiiiuh {hid) Arnrahy' both are repudiated tog('th(‘r, for 
each was intended at the time of his naming them. But 
this is attended with some difficulty, arising from the form 
of the ex])reshion. 

The foui’th pillar of repudiation is Testimony; and it Ponrth 
is necessary that two witnesses should bo present and hear 
the repudiation given, wdiether they are called upon to wjUiesKos 
attest it or not. It is a condition essential to the validity 
of a tuldk that the witnesses should hear the actual words. 

Ho that if they are merely present, repudiation docs not 
take effect, though aU other conditions are complied with. 

Ho also there can be none with only one witness, though 0^ not^ 
he be a just person, nor even with tw^o witnessc's if they 
are not just, or are reprobates. Nay, it is required that the 

tw^o witnesses of knowm probity should be present. Some 
of our lawyers, however, think it sufficient that tlie l^uractcr^ 
nesses are MoosUms ; but the first opinion is better 


Tliis is not required by the Ilanifites. 
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founded on traditional authority. If one of the witnesses 
should testify to the constitution of the tiddk, and the 
other should then testify to it separately from the first, 
repudiation would not take effect. But when they testify 
to an acknowledgment of the fact, it is not necessarycthat 
their testimony should be given together. Yet, if one 
should testify to the fact of the tvldk, and the other to 
an acknowledgment of it, their testimony could not be 
received. 

The testi- The testimony of women cannot be received to repu- 

mony of ^jation, whether they are alone or together with men. If 
women not , ,, t .. 3 

sufficient, a man should repudiate his wife without witnesses, ana 

then repudiate her again when witnesses are present, the 

first repudiation would go for nothing. And the true time 

for a tul/'/k taking effect is when the ivitncsses arc present, 

, provided that the appropriate words are employed. 


Section Second. 


Two 
forms : 

Tho Ift- 
(/aut, of 
■which 
thoi-o are 
three 
kinds. 


But all arc 
void. 

The Soon^ 
nut: 

Three 
kinds : 
Bdin, or 
irrevoc- 
able. 


Of the Different Kinds of Tuldk or liejmdiation. 

The term Tiddh includes tho Biddut and the Soonnut 
forms of repudiation. Of the Biddut, or new and heretical 
form, there are three different kinds. The first is the repu- 
diation of an enjoyed wife during her courses, or a 7iifa8, 
wliile her husband is present with her, or if absent from 
her, when his absence has been short of the time con- 
ditioned or required in such cases.^ The second is the 
repudiation of a wife during a toohr, or period of purity, 
in which there has been connubial intercourse between the 
parties. And the third is, throe repudiations without any 
intermediate revocation. All these forms of tuldk are void 
with us,-^ no repudiation taking effect in any of the cases* 
Of the Soonnut, or regular form of Tuldk, there are 
also three different kinds, — the Bdm or absolute, the Bujdee 
or revocable, and the TuUk-ooUiddut, or repudiation of the 
idduL The Bdin or absolute is that with respect to which 

^ See ante, p. 110. 

That is, tlio Sheeah sect. According to the Hanifites they are 
all valid, though irregular. 7)., p. ^07. 
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the husband has no power of revocation ; and of it there 
are six different species. The first is when the wife who 
is repudiated is one with whom connubial intercourse has 
never taken place. The second is when she is a ydissah, 
or pa§t child-bearing. The third is when she has not yet 
attained to puberty. The fourth and fifth are when she is 
mokhtullah^^ or moobarat, that is, released or freed for a 
ransom, so long as she has not reclaimed the ransom for 
which the release or freedom was^ivon. The sixth is 
wljen the wife is repudiated three times with two inter- 
vening revocations.^’' 

The Tuldk livjdee is that in which the husband has the or 
power of revocation whether he exercises it or not.*^® roocable. 

The TuldhoolAildnty or repudiation of the hidut, is TuUk-ool- 
after the following manner : — A man repudiates his wife 
under the requisite conditions, he then recalls her before 
the expiration of the iddiity has connubial intercourse with 
her, and ropudiales her again, but in another ioohr than 
that in which the intercourse took place, I'ccalls lier a 
second time, has intercourse with her, and repudiates her 
a third time, ])ut in a subsequent toohr. She is now 
rendered unlawful to him till she has mariicd anotlicr 
husband. If she should do so,, be released from him, 
and her first husband should remarry hci’, and repeat tlie 
series of repudiations as at first, she would become a 
second time unlawful to him until married to another 
husband. And if this also were done and she wer(3 again Kcnfkrs 
free, and the first husband should marry her a third time, petually 
and repeat the series of repudiations, she would become, unlawful 
after the ninth, unlawful to him for c\er."^ It is to bo pudiator. 
observed that the tiikik of the iddut does not take effect 
unless there has been connubial intercourse after each 

^ Wife released by khoold, for which and imohamt, see jmt, 
eh. iii. 

^ To these may be added till ordinary tuldJi, when given in 
exchange for property. p. 

“ The power of revocation lasts till the expiration of tlie iddut, 
after which the repudiation bt'comos absolute. 

^ This kind of repudiation is uiilmown to the Hanifites. 
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revocation. If he should repudiate her before such inter- 
course, the repudiation would indeed be valid ; but it 
would not bo a tuldk or repudiation of the iildiit. 

Three rc- Every woman on whom three repudiations have been 
raider'a”* fb^flUod is rendered unlawful to the repudiator until she 
woman un- marries another husband ; and it makes no difference 
the repch whether he had enjoyed her or not, or whether he had 
dintor. recalled her or abandoned her. 


Repudia- 
tions after 
completion 
of the 
iddutf 


do not 

render 

'woman 

j)orpetu- 

ally nnlaw- 

lul, though 

they 

should 

amount to 

nine. 


A pregnant 
w ife may, 
after revo- 
cation, be 
again re- 
]uidiatcd 
ior the 
idduL 

So also, a 
wife that 
is not preg- 
nant. 


Miscellaneous Cases. 

m 

First. A man repudiates liis wife and she completes 
her iddut ; ho then marries her a second time, repudiates 
her again, and leaves her to complete her iddut; after 
which he marries her a third time, and a third time 
repudiates her. She now becomes unlawful to him till 
she has been married to another husband. After which, if 
separated from him, and her iddut for him has expired, hey 
first husband may lawfully return to her, that is, marry 
her again ; and a wife so treated is not perpetually pro- 
hibited, even after the ninth repudiation. But the iddut 
which she has to observe docs not prevent her from 
becoming immediately prohibited to him after the third, 
that is, until she has been married to another. 

Second. When a man has repudiat(‘d a pregnant wife, 
and recalled her, he may lawfully have connubial inter- 
course with her, and then repudiate her a second time 
for the iddut by general consent. Some maintain that 
it is unlawful by the soonuut ; but the opinion in favour 
of its legality is more agrccahle to the principles of law. 

Third. When a man has repudiated a wife that is not 
pregnant, and recalled her, if he then has connubial inter- 
course with her, and repudiates her again in another 
toolir, the repudiation is valid without any dijGference of 
opinion. But if he repudiate her in the other toolir, with- 
out having previously had intercourse with her, there are 
two traditions upon the po^Int — one of which denies the 
cflSicacy of the repudiation, while according to the other 
and more valid tradition, it takes effect. Assuming the 
latter view to be correct, if he should now recall her again 
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and repudiate her a third time in another toohr, she would 
become prohibited to him until married to another man. 

In like manner, if he should repudiate her after the revo- 
cation without having connubial intercourse with her in 
the first toohr, there are two traditions upon this point 
also ; but hero a preference is 'given to that which requires 
that the repudiations should be in different toolirs, though 
connubial intercourse may not have taken place ; while if 
it has, the repudiation would bo positively unlawful, except 
when given in a second toohr^ if the repudiated person 
be one with respect to whom htihra, or purification, is 
necessary. 

Fourth. When a repudiator is in doubt as to the 

rv n 11*1 * lu'pUdia* 

emciency of a repudiation he is not obliged to ro])cat it to tion ncod 
remove the doubt, and the marriage remains as before. not be re- 

rifth. When a man who has repudiatc'd his wife while n*cpu(]irt- 
g^bsent from her, enters into her apartmiuit on his return, 
and then claims that the repudiation was cfiective, liis claim caimof bo 
is not to he received, hc'caiiso it is to he iin^sumed tliat a 
Mussulman s acts arc in accordance with the* law, and his rosmiH’s 
claim gives the lie to what is tantamount to proof. Accord- 
ingly, if there is a child it is alliliated to him. hihuiie. 

Sliih. When a man absent from his ^\ifo has repudiated 
her, and desires to many her sister, or a fourth wife, he roi)iuliatrfl 
must wait for nine inonill^ for the possibility of liis wife’s 

^ * . W]\OSlJJUst 

being pregnant. Some of our doctors for greatei’ caution wait I'ur 

insist that he should waiit for a full year, having a vit'W to 

the possible pregnancy of a vioontuhrat, which occasionally liefore be 

happens. But if he knew that she was not j)r(*gnant at 

the time of the repudiation, three courses and three months 

are sufficient. 
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CHAPTER II. 

OF APPENDAGES TO REPUDIATION. 

Section First. 

Of RepncUation hy a Side Man. 

Valid, It is ftbominablo for a sick man to repudiate his wife ; yet 
abomin should do SO the repudiation is valid, and he is 

able. ' entitled to a share in her estate if she should happen to 
Its effort die during the iddut^ and the revocation were revocable, 
tual rig\X repudiation were ham, or 

of inherit- absolute, or her death should not occur till after the 
husband <‘xpiration of the idduU She, however, has a right to 
and wife, participate in his estate if he should die at any time within 
a year from the repudiation, wheth('r it were revocable or 
absolute, provided that she has not married in the mean- 
time, nor he has recovered froiA the disease in which the 
repudiation ^vas given. If ho should recover, fall sick again, 
and then die, her right of inheritance would be lost, unless 
she were still in lier iddnt for a revocable repudiation. 

Ills word If he should say, ‘‘I repudiated three times when in 
(Utodwhen health,” his word is to be received, and it bars her 
he says tliat right of inheritance, though it would seem that no credit 
(iLtcd^cr ought to be given to his word as against her. And if he 
in health, gliould slander her, being sick at the time, and should go 
Lldnm through the form of lldn, or imprecation, against her, 
sickness. would be absolutely divorced by the lidn,^ she 


^ According to the Sheealis. lliis is the hninodiate effect of the linn 
(see jmsty p. 157), though by the Hanifite code there is no separation 
of the parties without a divorce by the husband or decree of the 
judge. D., p. 330 
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would have no right of inheritance in virtue of the special its effect 
effect of a repudiation in sickness. But it may he asked in. 
would she not have such a right on account of the suspi- horitance. 
cion which attaches to his slandering her in such circum- 
stance ? This question has been answered in the 
aflSrmative. It would rather seem, however, that the 
usual effect of a repudiation in sickness should be given 
to his act without any regard to the suspicion attaching 
to it. There is also a doubt of hera’ight to inherit when 
repudiated on her own solicitation. And hero it is more 
in accordance with the general principles of law to say rciiucst 
that her right of inheritance is lost.- Ho also when she 
has been released from the marriage tic by a Klioohr Nor one 

moohardt. released by 

khoold. 


Branches from the Preccd’naj. 

First. If a man should repudiate his slave wife revoc- A slave rc- 
ably, and she is emancipated during the iddiif, and he her hL- 
then dies while labouring under the disease, she inherits band, but 
during the Iddut, but not after its expiration, on account 
of the flaw in her condition at the time of the r(‘pudiation.'^ ontitf^fto 
Yet, if it were said that she does inherit, that would be inbent* 
proper, and even though the diVorce wore irrevocable. 

Some, however, contend that she has no right wliatcv(‘r to 
inherit, because she had no ahleait, or legal states, at the 
time of the repudiation. So also if one should repu- 
diate a hltaheeah who is afterwards converted to the 
Mussulman religion.^ 

Second. When a repudiated woman claims or alleges a 
that the reimdiation was given to her by her deceased [be^ 
husband when he was sick, and the fact is denied by his pudiation 
heir, who alleges that ho was in good health at the time, in health 


® Such is the Haniflte doctrine in that case. /)., p. 

® According to the Hanititc coA, that would prevent licr inherit- 
ing even during the iddut. /A, p. 27H. 

^ That is, she would in like manner iidierit during the iddut , 
licr case, according to both codes, being similar to that of the eman- 
cipated slave. 
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or sickness, the word of tlic hcir is to bo received/ because the pro- 
J^®]J^^[p^jg^babilitie8 on cither side are equal, and it is a principle of 
to be pro- law that there is no right of inheritance except by csta- 
fcired. blishing a sufficient cause for it, such as consanguinity or 
marriage. 

Case of Third, If a man should repudiate four wives during 

rcpudlS, illness, marry four others, consummate with them, and 

and other then die, the fourth of his estate, or in the case of his 
riTd, by^a having a child, the eighth of it, would be equally divided 
sick man. between them all. 


Section Second. 

How the Proliihiilon incurred hy three Repudiafiom 
is removed. 


A woman When a w^oman has been repudiated three times with 
threetfmes requisite conditions, she is rendered unlawful to the 
must 1)0 repudiator until she has been married to another husband, 
a 3 cn- removing tho prohibition regard must be had to 

joyed by, four Conditions : — 1st, the new husband must be adult, 
Imsbniid though there is some difference of opinion in respect to 
before she a vioorahih, or boy approaching to puberty, yet it is more 
mftiTicd^^by agreeable to the principles of law to say that he is not 
thoreim- competent to legalize the woman to her first husband/ 
2nd, the new husband must ha\o carnal knowledge of the 
woman in tho natural w^y, so as to require ablution ; 3rd, 
this must be under a contract, and not merely by virtue of 
a right of property, or of permission from her master ; 
4th, the contract must be permanent, and not by way of 
mootd, or temporary. A^^en all these conditions have 
been fultilled, the prohibition incurred by three repudia- 
tions is removed. 


Such mar- With regard to the value of a second marriage in 
stToys the effacing the effect of any number of repudiations less than 
effect of all three, there are two traditions. The most common or 
rcpudla- generally received of these ts in favour of the extinction. 

tiona, that, if a woman who was once repudiated should be 

though less ^ 

than three. 

^ The preference is given to her words by the llaniiites. X?., p. 

® lie is competent according to the Hanifitcs. />., p. /iOO. 
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married to another man, and, after the dissolution of that 
marriage, should be re-married by her first husband, she 
would abide with him on a fresh footing as to three 
repudiations, the effect of the first repudiation being 
cancelled by the intermediate marriage to another person. 

If a Mussulman should repudiate his Zimmecah wife 
three times, and, after the expiration of her iddiit, she is 
married to a Zhnmee, then absolutely separated from him, 
and finally converted to the faith, it is (piite lawful for the 
firsj; husband to marry her by a new contract. 

"When a bondwoman has been twice repudiated, she is 
rendered unlawful to the repudiator until she hns been 
married to another husband, whether she were the wife of 
a freeman or a slave ; and carnal intercoui’se with her 
master is not sufficient to remove the proliibltion ; neither 
is it removed by the repudiator himself l)ecoming her pro- 
prietor, l)ocauso the prohibition Avas incurred previous to 
his acquisition of the right. If one should repudiate liis 
slave Avife, and she is then emancipated, aftcT Avhicli he 
marries her a second time or roA^okes the repudiation, she 
remains Avith him on the single repudiation as connected 
Avith her former condition of slavery, so that, if ho should 
repudiate her again, she would become unlaAvful to him 
until married to another husband. 

An eunuch is competcfit to legalize a tLricc-re])ucliated 
woman to the repudiator when ho has had canial inter- 
course with her. But there is one tradition opposed to 
his sufficiency. 

Intercourse with the ncAv husband in the natural Avay, 
though it should take place without emission, is sufficient 
to legalize the thrice-repudiated woman, l)()cause the act is 
the occasion of mutual pleasure to the parties. 

If the legalizer, after marrying a repudiated Avoman, 
should, before connubial intercourse witli her, apostatize 
from the faith, any subsequent intercourse with Ina^ during 
his apostasy would not bo sufBMent to render her lawful to 
her first husband, because the contract was cancelled by 
his apostasy.^ 

^ See anUy p. 21). 
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When the If, after the lapse of some time, a thrice-repu- 
‘ dialed woman should allege that she was duly married to 
pudiated another husband, and, after being completely separated 
to^bTcr^- fulfilled her uhhit, and if all the occurrences 

dited as to could possibly have taken place in the interval since the 
her having repudiation, some of our doctors maintain that her 
been snb- word must be received, because in the whole matter a fact 
mailed f is involved, viz. coition, which cannot othei'wise be ascer- 
tained. There is one tradition, however, to the effect that 
it is only when she is a trustworthy person that her asser- 
tion is to be credited in such circumstances. 


And tlio 
marriage 
consum- 
mated. 


Doubt as 
to connec- 
tion -witli 
logali-ficr 
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When the legalizer has entered into the woman’s 
apartment, and she alleges that connubial intercourse 
took place between them, that is sufficient to render her 
lawful to her first husl)and, provided Unit the legalizer 
assents to the assertion. When, on the other hand, he 
contradicts her, some of our doctors are of opinion that the 
conduct of the first husband should ho ri^gulated by bis 
estimate of the probability of her oi‘ of the other party’s 
speaking the truth. It would be bettor, however, to say 
that he should in all cases act in dependence on her asser- 
tion, from the impossibility of obtaining any other evidence 
of the fact than her own word. 

If connection with the legalizer should take place under 
circumstances when connubial ifttercourse is interdicted, as 
during pilgrimage or an obligatory fast, some of our doctors 
are of opinion that the woman would not 1)C rendered 
lawful to her husband, because the act being prohibited, 
cannot be supposed to be within the scope of tho legislator’s 
intention. Others, however, insist that she would be 
rendered lawful by the establishment of marriage on a 
valid contract. 


Section Tiiird. 

Of Rnjdi or Revocation,'^ 

May be Tuldl or repudiation m%y he validly revoked in words, 
as by saying, I have recalled thee,” or in deed, as by 

by deed, s Literally, returjt ; as if the man retunied to his wife, or restored 
her to her former position. 
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connubial intercourse ; and oven though the husband 
Bhould only touch or kiss his repudiated wife with desire, 
that would be a revocation. Permission by the repudiated 
worng-n is not a necessary preliminary to the revocation, 
for she is still his wife. And even a mere denial of the 
repudiation would be equivalent to revocation, for it implies 
a retention of the woman as his wife. 

It is not necessary though proper to have witnesses to ^fneces- 
a verbal revocation. sary. 

If a husband should say to his wife, I have recalled 

• ' rcvocatic^Ti 

thee w^hen thou wilt or if thou wilt,’’ the revocation would dependent 
not take effect, even though she should answer, I have 
willed.” This, hoAvever, is open to doubt. 

If a man should repudiate his wife and recall her after or after 
she has apostatized from the faith, the revocation would not 
be valid, as a marriage ah initio in such circumstances, that tized from 
^s, with an apostate, would not be valid.'-^ On this point, how^- 
over, there is room for doubt, arising from the consideration 
that the woman rcvocably repudiated is still a Avife and if 
she should return to the faith the revocation would revive. 

If a man having a Zimmeeah Avifo should repudiah* Similnr 
her revocably, and then recall her during her it has 

been said that the revocation would not be lawful, for woman is 
revocation is like a iieAv contract. Put it would s('em that 
the revocation is laAvful, aft the Avoman has never ceased to 
be his wife, and the revocation is rather to be vicwved as a 
prolongation of the existing contract. 

Revocation by a dumb man may be effected l)y int(d- licvocation 
ligiblo signs. Some say that he ought to raise the veil '^'^****^ 
from off her face, but this opinion is rarely entertained. 

When a man has repudiated his wife and recalled her, Tn a dis- 
but she denies that the marriage was ever consummated, consum-^ 
with a view to avoid the necessity of iddnty^^ and to render mation,tlio 
the repudiation irrevocable, Avhile he insists on the other to 

JQ. 

^ An apostate is legally disqu^liliod from contracting marriage. 

Sliuraya, p. 531. 

Sec above. 

” It is only on an enjoyed wife that iddut is incumbent {post, 

p. 160). 
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hand that consummation had taken place, her word and 
oath are to bo received, for the zahlr or apparent is in 
favour of her allegation. 

So also When a woman claims that her iddut has expiredr^- by 
questiorT <5cc^i*5’Gnce of the courses, and the time admits of the fact 
is as to^ being so, while the man denies its expiration, her word and 
^^fdduThy received. But if the claim be that the 

courses, iddut had expired by lapse of months, his assertion is to 
when^k^fs be preferred ; for here the difference is merely as to the 
by montliH. time when the repudiation took effect. If again, the 
husband should claim that the iddiil had expired, the 
word of the wife is to bo received ; for the original state of 
things is th(‘ continuance of tlie marriage, which he is 
trying to impeach. 

In disputes If the w’omau w’as pregnant and claims that delivery 
tiLicy^amf taken place, her word is to be received without requiring 
delivery,* her to produce flic infant. Bui if the dispute be as to the 
word is to having been iiregnant, wliicli the husband denies, 

(^eilTd produces an infant which he denies to be his 

offspring, the word rests with him, because the fact is one 
which admits of proof l>y witnesses. If she claims tlie 
expiration of the iddut , and he alleges that he recalled her 
before its expiration, the word of the w'oman is to be 
pi’ofcrred. But if he has recalled her, and she then claims 
after tlie revocation that the iddut had expired, his word is 
to be received, since the original state of things is the 
validity of the iddut. 

In a dis- If the liusbaiid of a slave should claim that he recalled 

between ber during her iddut, and she confirms the allegation, while 

denied by her master, wdio insists that the iddut had 

master of a expired before the revocation, the word of the husband is to 

slave as to received ; and some of our doctors arc of opinion that 
revocation . . ni* 

during he IS not required to eoiilirm his assertion by his oath, 

iddut, siiico tho right of marriage is sustained by both the 

of former to i i . . . -tit 

bcroceivcd. spouses ; hut this opinion is liable to doubt. 

The power of rovocaliou terminiites with the expiration of the 
iddut, as is obvious from the iutroduction, at lliis place, of tlic 
remaining paragraphs of this section, wliich would otherwise more 
properly belong to the chapter on iddut. 
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CHAPTER III. 

Of Khoola and Moodarat. 

Section First. 

Of Kkoold: its Form, Fansomy Conditions and Laws, 

In respect of form it is as if one should say, KhnlaioJd Form. 
k'uza'' (‘‘I have hhoohVd thee for so much'’), or 
Fulamitoon mookhtuUatoon %da hiza Such an one is 
hhoohVd for so and so C and if it be asked whether the 
Irhoold is effected by this alone, the answer must be that 
the tradition is to that effect. The Shrildiy however, insists 
that it is not effected by those words unless they are 
followed up by tuldh or repudiation. And there is no doubt 
that it is not effected by the words Fadcctoki (“I htivo 
liberated thee for a ransom”) without the addition of the 
word tnldk ; nor by the words “ J'V(sa/.///o/a ” (‘‘I have 
cancelled thee”) ; ‘‘ Ahtinloki^^ have separated tliei',”), 
or Butt Hit ok V (‘‘I have cut thee off'”); nor by tnkail 
(dissolution). 

Supposing that the word kkoold is sufficient, another Doubt 
question arises whether it is a cancellation of the marriage 
contractor a repudiation. According to Al Moortnza it cellation of 
is the latter, and his opinion is supported by tradition. naUoi>^* 
The Sheikh, however, prefers to consider it as a cancellation ; tract or a 
and in this view of it no account can be taken of it in the tion.^^^ 
number of repudiations. 


* The author has not given any definition of khoold, and 1 forhoar 
to translate these terms, otherwise than by putting tliem into an 
English form, though, as it mil appear a little farther on tliat khoold 
has the effect of an absolute divorce, they might very w(‘ll be ren- 
dered, “ I have divorced thee,” or “ Such an one is divorced.” 

PART IT. K 



130 


DIVOUCK. 


Repudia- 
tion for a 
ransom is 
absolute. 


When 
asked for 
must be 
given im- 
mediately 
otlicrwise 
it is revoc- 
able. 

11. The 
ransom ; 

not 

limited ; 


but must 
be some- 
thing that 
is lawful 
to Moos^ 
Urns, 


Tuldk or repudiation when given for a ransom takes 
effect absolutely, though no use has been made of the word 
khoold. If a woman should ask her husband for a tulak 
in exchange for something, and he should lliooht her vdtli- 
out using the word tnldk, it would not take effect according 
to either of the opinions before mentioned. While, if she 
asked for a klioold in exchange for something, and he gave 
her a iaidk for it, she would not he liable for the exchange, 
according to those who think that khoold by itself is a 
cancellation, and liable, according to those who consider it 
as a repudiation, or as not requiring the addition of the 
word tuhl. Again, if the husband should say, Thou art 
repudiated for a thousand,’' or, *‘with a liability for a 
thousand,” the repudiation would take effect rcvocahly 
without any obligation on her part for the thousand, even 
though she should afterwards voluntarily give a security 
for it, as it would be a security for what was not duo. 
And if she should actually pay the amount, it could only 
he considered as a new gift, and the repudiation would 
by no means become absolute or irrevocable. Further, 
when a woman says, Repudiate me for a thousand,” the 
; answer should bo immediate ; for if there is any delay the 
liusband would not be ^entitled to the exchange, and the 
repudiation, if given, would be revocable. 

With regard to the ransom', whatever may he validly 
given as dower is also valid as the ransom of khoold ; and 
there is no limit to the amount, so that it may lawfully ex- 
ceed whatever was given to the woman as her dower or on 
any other account. When the ransom is not produced, 
its kind, quality, and quantity must he mentioned ; but if 
produced mere inspection is sufBcient. When it is money 
it must he paid in the coin most prevalent in the city, 
unless some particular currency is mentioned, when it must 
he paid in that. Where, again, the khoold is for a 
thousand, and nothing lias been said to show what was the 
intention of the parties, the khoold is invalid. So also it is 
invalid, when the ransom is something the property in 
which is unlawful to Mussulmans, as wine for instance. 
Some say, however, that the khoold should take effect 
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royocably ; wliicli would be right if it wore followed by a 
tiilffk ; but otherwise, it is better to say that the I'liooU is 
void. If the khooUf was for vinegar, and it proves to bo 
wiuQ, the transaction is valid, but the husband is entitled 
to have the full quantity in vinegar. Where, however, the 
ransom is the of which a beast or a female slave is 

pregnant, the khoolf is not valid. 

The ransom may be disbursed by the woman herself May bo 
or by her agent, or any^oiie who h%s become her security 
for it, with her permission. Hut whether it may bo ])aid her H}»cnt, 
by a mere voluntary is liable to dou1)t, the b('tter opinion 
being against such payment. Yet if a person sliould say, 
^‘Repudiate her for a thousand of her own money on my 
guarantee,” or for this slave of hers on my guarantee,” 
the transaction would bo valid ; insomuch that, though she 
should be uiwillingto deliver what w^as specified, the IJtoold 
■ivould be valid, and the voluntary liable on his guarantee. 

Upon this point, however, there is room for doubt. 

If a woman should enter into a hhooht during her death KhooU 
illness, the transaction would be valid though the ransom 
were in excess of a third of her estate. Jhit hero it is (‘ntorod 
maintained by some of our doctors that any exc('ss over 
the proper do\ver must come out, of the third ; and the her last 
opinion seems to be in accordance with the pi'inciples of 
huv. If the ransom be the suckling of the husband’s child, than a 
it is valid provided that the time during which the suclding 
is to last is distinctly specified. So also, if a man sliould 
repudiate his wdfe in exchange for the child’s maintenance, 
the transaction w'ould in like manner he valid, subject to 
the like condition that the quantity of the food and clothing 
which may he required, and the time for whicli they arc 
to be provided, are all distinctly specified. If in cither of 
the last tw^o cases the child should die before tlio com- 
pletion of the time, the repudiator would be entitled to 
a suitable compensation for so much of it as should remain 
unexpired, namely, the hire of a nurse for so long if the 
ransom were the suclding of the infant, and the value of 
the food and clothing if it were the infant’s maintenance. 

If a husband should enter into a khoold with his wife If the ran- 

bom is not 
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equal to the for a consideration sufficiently described, and which when 
<?escnptioii docs not come up to the description, he may 

returned, return what has been so delivered, and demand its exchange 
for something corresponding to the description. So also, 
if tlie thins delivered he hleniished, he may return it and 
clnlm an exact similar nnhlemishcd, or its value ; or if he 
please he may retain the thing and require a compensation 
for the blemish. So also, the same course is open to him 
if the consideration ^erc a slave who proves to be of a 
country, or a piece of cloth that is found to be of a place, 
different to that described. Not so, however, if the con- 
sideration was a piece of silk and it proves to be cotton ; 
for, though in that case the Llioold is valid, and the 
husband is entitled to the value of the silk, ho cannot 
insist on retaining the cotton, by reason of the difference 
^ of kind between the two things. 

Khodumt If a wife should deliver a thousand to her husband, 
left to'tiiT liepudiate mo for it when you please,*’ the 

huabantrs payment w’oald not bo valid, and if be should repudiate 
oi)tion. repudiation would he revocable, and the woman 

entitled to the money. 

Maybe If a lltoold is iiiado with two women for one ransom, 
fwowomeu the I'lioojd is valid and the ransom payable by them equally, 
iorono If two should say, ‘‘Eepudiate us for a thousand,” and he 
luiisom. i.q)udiates only one of them, he is entitled to half the 
sum ; hut if he should suhsoqucntly repudiate the other 
the repudiation would be revocable, and he would have no 
title to the remainder, on account of his delay in responding 
to what required an immediate answer.*^ 

Valid If a man should enter into a hhoold with his wife for 

the random ^ article, w^hich proves to be the property of another, 

be spcci- it has been said that the hhoold is void ; but it w*ere better 
the pr^ to say that it is valid, and the man entitled to the value 
perty of of the article specified, or a similar to it if it belong to the 
anotlier. similars. 

Hansom The payment of ransom by a female slave is valid. If 
paid by a generally by her master the amount is limited 


® See ante, p. ISO. 
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tci the proper dower, and for any excess beyond it she female 
herself is liable, and may be sued for it if emancipated and 
able to pay, while she is liable for the original even in the 
absence of any permission by her master. And if she apim- 
shoujd give a specific thing with his permission, both the 
khoold and the delivery would be valid ; otherwise, the lier mas- 
kliooU only would be valid, and the slave herself liable 
for the value or a similar of the article, to bo sued for 
after emancipation. Payment of r{j,nsom by a repudiated 
'ii\pokatiibah is also valid, and her master has no right to 
object. 

With regard to the conditions of khoold^ those which in. Con- 
are required on the part of the kliali or man granting it 
are four in number — viz, puberty, sanity, freedom ofiicquircd 
choice, and intention ; so that no khoold is valid if made 
by a boy under ])uberty, or by an insane person, or one 
.acting under compulsion, or in a state of intoxication, or 
in a paroxysm of anger so great as to take away all real 
intention. If khoold is to be considered in the light of a 
tuldk, or repudiation, it is void who]) entered into by a 
guardian for his ward; hut if khooht is not a tuldk^ it is 
valid when given by a guardian for something in exchange. 

The conditions required in Ov viookhinllah, or woman Kctiuirod 
receiving a khoold, are that she be tohir, or pure for a 
toohr or period of purity in which no connubial intercourse 
has taken place ; that is, when she is a woman whose 
marriage has been consummated, is not past child-bearing, 
and whose husband is present with her. It is also requi- 
site that there he some aversion on the part of the woman 
to her husband. But though a woman should say to her 
husband, “ I will most certainly bring in upon you some 
one whom you won’t like,” that would not render a khoold 
imperative, though it would be proper and expedient in 
such circumstances. Khoold of a pregnant woman is 
valid, though there should be some appearance of a san- 
guinary discharge, as repudiation would be valid in such 
circumstances, though it might be said that the courses 
are upon her. So also it is valid in the case of a woman 
whose marriage has not been consummated, though she 
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were actually subject to them at the time ; and a woman 
who is past cliild-bearing may be the subject of a khoolA, 
though connubial intercourse should have taken place in 
the tooliT in which it is effected. • 

Two wit- Jt ig farther required, to the validity of the contract, 
necessary, that it should be entered into before two witnesses who are 
present at the same time ; for if they are separate it is not 
valid. It is also necessary that it be free from conditions. 
Khoola by Khoold may be lawfully entered into by a man w^ho is 
bitod^jlcr- niidcr inhibition, whether it be for profusion or insolvency ; 
son, zim- or by a zimmcc, or infidel sulqect, or by a Inirhee or alien 
/!I>Ha\Yfnh ^nemy. And if in the two last cases the consideration is 
wine or a hog, the contract is valid notwithstanding ; but 
if both or either of the parties should be conveiied to the 
faith before delivery of the exchange, the woman would bo 
^ liable foi* its value. 

Khoohi The conditions that nullify a khoold are those which 

couditiem^^^ tlio contract itself does not require. For if the husband 
inc(»nsis- should say, If you revoke, I revoke,’' such a condition 
tiio ('Oil- would not nullify the contract, for it is one which it 
tract. requires.'^ So tilso if the wife should expressly stipulate 
for a right to reclaim the consideration, the khoold would 
still be valid. Hut if he should say, I have given you a 
khoold if you will,” the khoold would not l)e valid, though 
she should say, I have willed it ; ” for this is not a 
condition wdiich the contract requires. So also if he 
should say, “ If tlioii wilt be responsible to me for a 
thousand,” or, ‘‘If thou wilt give me,” or wwds to the 
like cflect ; or if he should say, “ when,” or “whenever,” 
or “ at what time,” the khoold would not be valid, 

IV. Laws. With regard to the laws of khoold^ they may be gathered 
from the following cases 

Xot lawful First, If a man should compel his wife into an agrcc- 
is ment for a ransom, he w'ould do what is unlawful ; and if 

pelled to he should thereupon repudiate her, the repudiation would 
enter into any obligation on her part to deliver what 

she had agreed to give. The repudiation, however, would 
be revocable. 


* See next page. 
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Second, If a husband should give a khoold to his wife Nor when 
wliile their dispositions or tempers are still in harmony, mid 

the khoold would not he valid, and ho would not become aro on 

the .proprietor of the ransom. And if he should repudiate wUh 
her for an exchange in like circumstances, he would not other, 
become the proprietor of the exchange, but the repudiation 
w’ould be valid, though with liberty to him to revoke. 

Third, If a woman has been guilty of any shameful or whether a 
profligate act, her husband may lajvfully annoy her so as profligate 
to induce her to ransom herself. It has lieen said, how- may he 
ever, that this has been abrogated, and is no longer 
permitted. hcvscli. 

Fourth, When a khoold has been established, the hus- Khoold 
baud has no power of revocation. The wife, however, may able until 
reclaim tlie ransom at any time during the subsistence of 
tbe iddut ; and if site should do so, he may then revoke by the 
i,he khoold if he please. 

Fifth. If a man should enter into a Ihonld, and stipu- ^Yth^sH 
late for a power to revoke it, the Lhoold would not be pulation to 
valid. So also repudiation for an exchange would bo 
invalid with a like stipulation. 

Sixth, A mookhtnllah or woman 'wlio has received 
khoold is not aflected by a repudi^jtion pi onounced subsc- received a 
quently to it, because tho^lattcr is, in its nature, revocable, 

True, that if she reclaim the ransom, her husband may of benigrc. 
lawfully revoke the khoold, and then repudiate her. pudiated. 

Seventh. When a woman’s father says to her husband, ^ 

Repudiate her and thou art free from her dower,” and he womau’s 
docs repudiate her, the repudiation is valid revocably, and 
she is neither obliged to discharge her husband from the tifm Tjot 
payment of the dower, nor is her lather responsil)le. 

Eifjhth, When a woman has appointed an agent for An agent 

T 1 tor lihoolu 

khoold generally, the ransom must not exceed her proper must not 
dower to bo paid in the coin of the place. And in like exceed the 
manner, when the husband appoints an agent for khoold in dower, 
general terms, and the woman’s agent gives more than the 
proper dower, the ransom is void, and the repudiation 
takes efiect revocably, without any responsibility on tbe 
part of the agent. And if the husband’s agent should gi’ant 



130 


DIVORCE. 


the khoold for less than the proper dower, the khoold woijld 
be void. So also if he should repudiate her for such a 
ransom, the repudiation would not take effect, as he acted 
contrary to his instructions. 

Connected with the laws of khoold, are the folI(jwing 
cases regarding disputes : — 

In (lis- First When the parties are agreed as to the quantity 
ransom, but differ as to its kind, the word of the 
huw the w^oman is to be preferred. 

pmoHs^^ Second. When they agree that the quantity was m^n- 
legulated. tioned, and that nothing was said as to the kind, but differ 
as to what was intended, the khoold is void, according to 
some of our doctors, while others maintain that the burden 
of proof is on the husband ; and this opinion is the more 
approved. 

^ Third. If the husband should say, granted the 
khoold for a thousand on your responsibility,” and the 
wufo should say, Nay, but on the responsibility of Zeid,'^ 
the burden of proof is on him, and the oath is on her ; 
and if she should take it, she is released from the ransom, 
though Zeid does not thereby become liable. So, also, if 
she should say, “ Such an one made the agreement with 
you, and he is liable for the ransom,” the result would be 
the same. But if she should say, I made the agreement 
myself, and such an one was my surety,” she is liable for 
the thousand so long as there is no proof, and nothing is 
established against the third party merely on the ground 
of her allegation. 


How 

effected. 

Requires 

mutual 
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Section Second. 

Of Mooharat. 

MoohariH is effected when the husband has said, 
“ Barectoki ula kuza fu unti talikoon ” (“ I have liberated 
thee for so much, and thou art repudiated”). It is founded 
on the mutual aversion of the husband and wife ; and it is 
a condition that the mooharat, or liberation, be followed by 
the word ivldk, in so much that, if the husband should 
stop at the word mooharat, no separation of the parties 
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would take effect. And thon^li, instead of BarectoJd, 
other words, such as ftmiklitoki, ahuntoki, were employed, 
they would he equally effective if followed by the word 
tiddkf since it is that word alone which is required for the 
separation, and none other. Even though the hushuiul 
should merely say, Thou art repudiated for so much,” it 
would be valid and a moohardt, which is only another 
expression for repudiation for an exchange, with mutual 
repulsion between the spouses ; in c[\ph of ^vhom the same 
conditions arc required as in the case of khoold. 

Repudiation for an exchange is absolute, so that the 
husband has no power to revoke it, unless, indeed, the 
wife should reclaim the ransom, which she may do at any 
time during the subsistence of the iddiit; and if she 
should avail herself of the right, ho may also revoke the 
repudiation. 

• Moohardt is like khoold, except that the former is 
founded on the mutual aversion of the Imsband and wife, 
while the latter is founded on the aversion of tlio wife 
alone, and that in moohardt no more can bo taken in 
exchange for it than what she had actually received from 
him, any excess being unlawful, while in khoold it is quite 
lawful. Further, wo are all agreed that in moohardt the 
word tuldk is necessary to effect a separation between tho 
parties, while with regard to its being required in khoold, 
there is a difference of opinion among us. 


Repudia- 
tion for an 
exchan 
irrevocable 
unless the 
exchange 
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claimed , 

Drstinc- 
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CHAPTER IV. 

OP ZIHAK. 

Section Fiust. 

7 /« Form, Conditious, ajid FjIrctH. 

I. Porm. In respect of Form, it is as if one slioiild say to liis wife, 
“ Tlioii art oil mo like tlie back of my mother; ’’ so also, 
if he should say, “This person/’ or make use of any othoi* 
word indicative of a particular individual, “is on me like 
the back of my mother,” the would in like manner 
1)0 constituted. The particular word of connection is of no 
importance ; so that, if he should say, “ Thou art to nje 
or n'lth me,” it would make no difference. If, again, he 
should liken her to thg back of any other woman related 
to him within the prohibited ilogrees by consanguinity or 
fosterage, there are two traditions on the subject, and, 
according to the most notorious or generally received of 
those, zihar would be effected. But if he should liken her 
to the hand of his mother, or her hair or belly, it has been 
said that there would be no zihar, though there is a weak 
tradition in favour of its taking effect in such a case, while, 
if the likening were to any other than his mother in any 
part of the person but the back, there is no doubt that 
there would be no zihar. And if he should liken his wife 
to a woman prohibited to him only by affinity, even though 
the prohibition were perpetual, as in the case of a wife’s 
mother, or the daughter of an enjoyed wife, or the wife of 
a father or son, zihar -wonli by no means be induced. So, 
also, his w^ords would be alike ineffectual if the likening 
were to the wife’s sister, or her aunt, whether paternal or 
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matpmal, or if lie should say, ‘‘Like ilic hack of luy 
brother,’* or “father,” or “paternal uncle,” or if she 
should say, “ Thou art on me like the back of my father,” 
or “ my mother.” 

In respect of conditions, it is necessary with regard toll. ComU- 
the ziliar itself that two just persons should bo present *Xr?tscir 
when it is pronounced, and hear the words of the moozahb\ 
or husband, pronouncing them; and also that the ziliar 
should take eflect immediately. Kp that if the effect 
shojild be suspended till tli(‘ cx:piration of the month or 
the entering upon Friday, there uould bo no zihar^ accord- 
ing to the best opinions. Where, again, zlhar is made 
dependent on a condition, though the grant is also subject 
to doubt, yet it is jnore agreeable to traditional authority 
to say that it would talve effect. 

With regard to the moozahir, it is required that ho be Of the 
adult and sane, lia\o freedom of choice and intention. So 
that the zdiar of a child, an insane p('rson, or one acting 
under compulsion, or temporarily inca])ablc of intention 
thiough drunkenness, btiij)or, or a paroxysm of passion, 
are all equally invalid. And if one should use ilio formula 
of ziltar, intending r(q)udiation, there would neither be 
repudiation, for want of the a])propriato word tulak, nor 
ziltar for want of intention. Zihar by an eunuch is valid, 
if we say that dalliance stfort of connubial intercourse is 
prohibited by it ; so also it is valid when pronounced by 
an infidel or a slave. 

With regard to the moozaJinrah^ or woman who is the Of the 
subject of the zihar, it is a condition that she have been 
married by contract ; and, accordingly, zihar cannot take 
effect with reference to one who is a stranger to the 
moozahir at the time, though he should suspend, or make 
it dependent on his marrying her. It is further required 
that the woman be tahir, or pure, for a toohr, or period of 
purity during which there has l>een no connubial inter- 
course, that is, provided her husband be present with her, 
and she is of an age to bo subject to the courses ; for if 
any of these conditions are wanting the zihar is valid, 
though they were on her at the time* As to consumma- 
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tion being a necessaiy condition there is some room^ for 
doubt. There is a tradition, indeed, which supports its 
necessity ; but later opinions favour the more general view, 
being against any restriction in this respect. With regard 
to a woman married by a wootd, or a temporaiy contract, 
there are various opinions ; but, according to that which is 
best supported by traditional authority, zlhar may take 
cflect on such a woman. And even in the case of a woman 
enjoyed by virtue of a right of property, there is some 
room for doubt ; for there is a tradition in favour of its 
efficacy in the case of a bondwoman, as well as one who 
is free. 

III. Effects The effects of zlhar have been arranged under several 
cases, of which the following are the most important : — 
When the First. Expiation is not duo merely on pronouncing the 

c but is rendered incumbent by a return to the wife, 

tion^ar^s. by which is meant an intention to resume connubial inter- 
course. And the more correct view seems to bo that 
nothing is established by the zlhar itself except a pro- 
hibition of such intercourse until expiation is made. If 
connubial intercourse should talcn place before expiation, 
two expiations would be necessary, and if repeated, the 
expiation must bo repeated also. 

Expiation Secovd. When a husband has repudiated his wife, and 
byVepu-^^ then recalled her, that does not render her lawful to him 
diationand without expiation. But if she should pass out of her iddut 
recall j without revocation, and ho were then to marry her again, 
no expiation would be due. So, also, if the divorce had 
been absolute, and he should marry her again in the iddut, 
and have connubial intercourse with her, no expiation 
would be due. Neither w^ould it be incumbent if both or 
either of the parties should die, or any of them apostatize 
from the Mussulman faith. 

butobviat- Third. If a man should zlhar his slave wife, and then 
^c^of^a marriage being cancelled by the purchase, 

slave wife he might have sexual intercourse with her by virtue of his 
right of property, without any necessity for expiation. So, 
also, if a third party should purchase her after the zlhar, 
and cancel the marriage, which he is at liberty to do, the 
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effect of tlie zihar would be extinguished, and if her 
husband should marry her by a mere contract ho would 
not be liable to any expiation. 

Fourth. If a man should zihar four wives by one Distinct 
expression, a distinct expiation is due for each of them ; 
and if he should zihar one several times he is liable for a four wives 
distinct expiation for each time, whether the zihars were eThv 
consecutive or separated by some intervals of time, though gctlicr, 
some of our doctors distinguish between the cases ; and if 
he have matrimonial intercourse before making expiation, 
he is liable for a distinct expiation on each repetition of 
the act. 

Fifth. When the zihar is in general terms conjugal 

intercourse is forbidden until expiation is made ; but when eondi- 

it is suspended, or made dependent on a condition, such tionnl, cx- 
-ii piationnot 

intercourse is lawful until the occurrence of the condition, due till tho 
apd consequently no expiation is duo for any previous 
intercourse. If the intercourse itself has lieen made the 
condition, tho zihar is not established till it has taken 
place, nor any expiation duo till a subsequent return to 
the wife. Some, however, have maintained that it hocomes 
duo on the first occurrence of the intercourse ; but this 
opinion has not by any means met with general reception. 

Sixth. Connubial intercourse is prohibited to the Wlicn cx- 
zahir until he Las made Ixpiation, whether tho expiation 
be by emancipation, fasting, or feeding the poor; and if i^icnred.it 
he should break the prohibition during tho fast he must renewed if 
becin it anew, — though some few have erroneously said 
that this IS not necessary il the intercourse were during broken 
the night. liut Avhetlier expiation is due for anything 
short of connubial intercourse, such as kissing or touching, tion. 
is a question on w^hicli there is a difference of opinion ; and 
the affirmative, which is maintained by some, is attended 
with a good deal of difficulty. 

Seventh. When the moozahlr is unable to make expia- If themoo- 
tion, or offer any other substitute for it than asking pardon 
of Grod, prohibition continues, according to some, until expiate lie 
expiation is made, but others, with more probability, ^ardon^of 
maintain that to ask pardon is enough. God. 
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Course to Eicihth, If the moozalivraU or woman who is tho 
by subject of the ziliar chooses to have patience no other 

ju<3ge has a right to object. But if she brings the matter before 

plainUs^" the judge, tho husband must be put to his choice, icither 

inad^to to make expiation and return to his wife, or to repudiate 

her, and tlirec months are to be allowed to him to make 
up his mind. If the time is allowed to expire without 
making his choice, he is then to be straitened in respect 
of meat and drink, till ho comes to a determination as to 
one or otlicr of the courses ; but he is not to bo compelled 
by means of the straitening to repudiate his wife, nor is 
the judge empowered to make the repudiation in his stead. 

Section Second. 

Exinatiov, 

isofseW Expiations arc of several kinds, some of which arc 
ral kinds, obligatoiy and some voluntary. In this place it is only 
Thatap. nocessary to notice tho expiation of Ziltar, which belongs 
former class, and requires the emancipation of a 
slave, or, in case of inability to emancipate, fasting for 
two successive months, and in tlie case of inability to fast 
for that time, tho feeding of sixty poor persons. 

I The obligation to emanei])ato is special to those who 

cmandpa- have it ill their power to do Ko by actually possessing a 
slave^; ^ slave, or by having the money and opportunity to buy 
one. In the slave are required tho three following 
who must qualities. — First, he must have eeman or the true faith, 
a MOOS- -g uniyersally required in the expiation for intentional 
homicide, and, according to tho best or most approved 
opinion, is also a condition in the other cases of obligatory 
expiation. But hero nothing more is to be understood 
than Islam or a profession of the Mussulman faith ; and 
it makes no difference whether the slave be male or female, 
young or full grown. An infant may come under the 
category of Islam, and is sufficient for the purpose of 
expiation in zihar, if both or either of his parents bo 
of the Mussulman faith at the time of its birth. But one 
in the w'omb is not sufficient, though both its parents 
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should be Mooslim^ and itself is such in the eye of the 
law. Wlien a slave who is dumb attains to puberty, and 
professes the faith by signs, he is accounted a Mooalim, 
and i^ sufficient for the purpose of expiation, though both 
his parents should be infidels. By the quality of Islam 
in the* matter of expiation is not required such a profession 
of the faith as entitles one to the full enjoyment of its 
blessings. It is quite sufficient if the slave be firm and 
established in the two testimonies, that is, the Unity of 
God and the Mission of the Prophet ; and it is not a 
condition that he bo free from everything besides. A 
youth under puberty, the child of infidel parents, cannot 
be accounted a Moosllm, whether they bo with him, or the 
youth professing himself to be a Mooslim is separated 
from them. Even a mooraluh^ or boy closely approaching 
to puberty, who professes the faith, is not to be so accounted ; 
though on this point there is room for doubt and hesita- 
tion, as also whether he should bo separated from his 
infidel parents. This question, however, though it is 
admitted that ho is still to bo accounted an infidel, has 
been answered by some of our doctors in the affirmative, 
as a precaution to guard his good intentions from being 
marred by the influence of his parents. The second j’roe from 
quality required in the slave to be emancipated is freedom ^icfccts ; 
from defects. So that omf who is blind, leprous, or unable 
to walk, is not sufiicient. Other infirmities, however, do 
not disqualify the slave, such as dumbness, deafness, or 
the loss of one leg or one arm ; but one who has lost both 
his legs is not sufficient because unable to w^alk. The and the 
third requisite is that the slave be the entire property of 
the emancipator. So that a Quoodnhhvr ‘ not sufficient the cman- 
so long as the tudhrer is undissolved, nor a moohaiuh who 
has paid any part of his ransom ; but an ahlk or absconded 
slave is sufficient so long as there is no positive intelligence 
of his death. So also a uioostiiwhidah, or slave who has 
borne a child to her master, is sufficient, for slavery is still 
established in her. 

The emancipation is subject to some conditions. First, 

there must be intention, that is, an intention to expiate ; emancipa- 
tion. 
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for emancipation is an act of piety which is susceptible of 
different phases, and must be pointed to one in particular 
by intention. There must also be in the intention a 
koorhut, or a desire of drawing near to God. Hence 
expiation by an infidel is invalid, whether he be a subject, 
an alien, or an apostate. Second, the emancipation must 
be entirely gratuitous ; for if the master should say to his 
slave Thou art free and liable for so much,” it would not 
suffice for expiation, ^ince it is evident that he intended 
to get something in exchange. And if a third party should 
say to the master, ‘‘Emancipate thy slave as an expiation, 
and thou liast so much against me,” and he should 
emancipate accordingly, it would not suffice for expiation. 
Even though the master should restore the exchange after 
he had taken possession of it, still there would bo no 
expiation ; for the emancipation being insufficient for that 
purpose at the time it took place, cannot be rendered 
sufficient by any subsequent act. Thirdly, there must be 
no cause for the emancipation in an unlawful act of the 
emancipator. Thus, if he should have put out the slave’s 
eyes, or cut off both his legs, and should emancipate him, 
intending expiation for zihar, the emancipation would take 
effect, but not suffice for that purpose. 

In obligatory expiation fasting is required when there 
is inability to emancipate ; and such inability is established 
either by the non-possession of a slave and the absence of 
the means of purchasing, or by the impossibility of finding 
a suitable slave, though there may be the means of 
purchasing him. Though the person should be actually 
possessed of a slave, yet if he is required for service, or if 
his price be necessary for the person’s food or clothing, he 
is not obliged to emancipate. Nor is he under any 
obligation to sell his house or his clothes for the purpose 
of buying a slave to emancipate, though any excess above 
what is necessaiy ought to be sold. When inability to 
emancipate is clearly established, it is necessary, as the 
expiation in zihar, to fast for two consecutive months, or 
one month if the person be a slave. If the fast is broken 
in the first month without a sufficient excuse, it must be 
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begjin anew ; but should he fast, though only for one day 
of the second month, the fast is held to be completed and 
he is absolved. Some indeed consider him guilty of sin in 
breaking the fast, but there is some doubt on the point, 
and the better opinion seems to be that he is not. It may 
bo observed that the only proper excuses applicable to a 
case of this kind are sickness, fainting, and insanity. 

In the event of inability to fast, expiation must be 3. Feeding 
made by feeding the proscribed number of persons, that is, 
by giving to each one moodd} Some say indeed that the is inability 
proper quantity is two inooddsy and that it is only in case 
of necessity that one moodd can be deemed sufficient, but 
the first opinion is not approved. Any abatement from 
the full number of persons to be fed is not allowed, though 
the quantity should bo the full allowance for the ])roscribed 
number, — that is, when the prescribed number can be 
found, otherwise the expiation is satisfied by repeating the 
allowance even to one person. The kind of food should be 
the medium of what is given to the expiator’s family ; or 
what is the prevalent food of the place may be lawfully 
given. The prescribed number may be fed separately or 
all together. But it is not sufficient to feed children l)y 
themselves, though they may be li^wfully fed among the 
general mass. If they should be fed separately two must 
be counted as one grown person. It is proper to confine 
the feeding to true believers,^ and those who arc reckoned 
as such, their children for instance. According to the 
Miihsoot the persons to whom the food is to be distributed, 
are the same as those on whom the znkat of the Jitr is to 
be expended ; and those who cannot be lawfully included 
on that occasion are not lawful here. It would seem that 
profligate Mooslims may be included in the feeding ; but it 
is by no means to be extended to infidels. 

In connection with the subject of expiation generally, Miacel- 
the following cases arc worthy of attention : — 

First Ability has reference to the time when expiation Ability has 
reference 

‘ A weight estimated at rutl, Im. J),, p. 78. 

• MoomineeUy but apparently not here restricted to Sheeahs, 

PART IJ. L 
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is to be made, not to the time when it became incumbent. 
So that, if a man who was at first able to emancipate, 
should subsequently become incompetent to do so, and 
should fast instead, he is no longer under an obligation to 
emancipate. 

Second. When a man is unable to emancipate, and has 
begun to fast, but subsequently becomes possessed of suffi- 
cient means to enable him to emancipate a slave, he is not 
obliged to return to that mode of expiation. So, also, when 
he is unable to fast, and has taken to feeding the poor 
instead, but subsequently finds himself able to endure ^the 
first mode of expiation, he is not obliged to return to it. 

Third. When one has emancipated a slave before 
intending to return to his wife, that, according to the 
Sheikh, does not suffice to expiate the zihar, because the 
expiation was made before it was due ; and the opinion is 
quite correct. 

Fourth. The food of expiation is not to bo given to an 
infant, but to his guardian. 

Fifth. Nor is expiation to be expended on one whom 
the expiator is otherwise obliged to maintain, as his father, 
wife, children, or slaves. But it may be expended on any 
others than these, though they should be near relatives. 

Sixth. It is not sufficient to give value in a case of 
expiation, instead of the thing ?tself, which is obligatory. 

Seventh. Any one on whom it is incumbent to fast for 
two months, but is unable to do so, let him fast for 
eighteen days. If unable for that, let him bestow in 
charity to the extent of one moodd per day. If unable for 
that, let him ask pardon of Almighty God, and nothing 
more is required of him. 
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OF EELA. 

In form, Eda is an oatli by God, and cannot be contracted Form, 
without one of the Divine names ; but it may be eflected 
in any language when so intcndcaL The words by which 
it is constituted are cither plain and express, being specially 
aj^)ropriate to sexual intercourse, or ca])able of being so 
interpreted. For the former, there are no corresponding 
terms in the English language. The latter arc such as, 

By God, I will have no connection with thee; ” and, if 
used designedly with a view to eda, they are sufficient to 
constitute it ; but, unless so intended, they are not suffi- 
cient, while the others arc sufficient in themselves. 
Whether eda can be made in dependence on a condition, 
is a question on which thcr<f arc two reports of the Shcihh'H 
opinion. According to the most notorious or generally 
received of these, it cannot be constituted either in depend- 
ence on a condition or to take cfiect from a future time, 
and, if attempted, the condition would be surplusage. If 
a man should swear by emancipation,” or “ by alms,” or 
‘^by prohibition,” that he would not have connection with 
his wife, there would bo no eela, even though intended. 
Neither would it be affected by his saying, If I do so I 
am liable for so much.” And if a man, having properly 
made an eela with one wife, should say to another, “ I 
have associated thee with her,” there would be no eela 
•with the second, though it were intended, since eda cannot 
be effected except by an expression involving some name 
of God. 
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With regard to the moolee^ or person pronouncing the 
eela, it is required that he be adult and sane, and have 
freedom of choice and intention. But eeJti by a slave is 
valid, whether his wife he free or a bondwoman. So^ also, 
that by a zbmnee and an eunuch ; even a mujhoob, or one 
who has lost the penis, is valid, though, with regard to the 
latter, there is some room for doubt. 

With regard to the nioola, or woman who is the subject 
of the eela, it is necC/Ssary that she be married by contract, 
and not merely by virtue of a right of property ; and also 
that the marriage has been consummated. With regard 
to a woman married by moota, or a temporary contract, 
there is some doubt ; but, according to the better opinion, 
she is not a subject for eela» It makes no difference, 
however, whether a woman be free or a slave ; . and in 
either case she is competent to bring the matter before a 
judge, to have a time fixed, and after its expiration fo 
demand a return to conjugal intercourse. Eela may also 
take effect with a zimmceah, or infidel subject, as well as 
with a moosVmali, 

The laws of eela arc comprehended under the following 
cases : — 

First, Eela is not, contracted unless the prohibition is 
absolute, perpetual, or for a time exceeding four months,^ 
or to continue until the occuiTence of something which 
certainly cannot, or in all probability will not, happen 
l)efore the expiration of that time, as if a man should say, 
being in Irak at the time, ‘‘ Until I go to and return from 
a town in TurkeijE If the time is four months only, 
or somewhat less, or is limited by an event which will 
certainly, or probably, or possibly happen within that time, 
eela will not be efiected. And if he should say, “By 
God, I will not have connection with thee until I enter 
this mansion,” there would be no eela, for he might be 
freed from the necessity of expiation by having connection 
in the entrance, which would evade the eela. 


* Four months are sufficient, according to the other sect. 11 , 
p. 295. 



EELA. 


149 


Second. The time for the woman to wait is four months, Wonmn 
whether she be free or a slave, and whether her husband 
be the one or the other. And this time is the husband’s luontlis 
rights so that within it she cannot demand his return to 
her. ^Nor when it has expired, is she divorced by the matter 
mere expiration. Neither has the judge any power toj^^^ge^^ 
divorce her. But if she should bring the matter before 
him, the husband must then make his choice either to 
repudiate or to return to her. If he should repudiate her, 
thaj would put an end to her right, though the repudiation 
would bo revocable, according to the best opinions. So 
also, if he should return to her, that would equally put an 
end to her right. But if he refuse to do eitlier of tho 
things required of him, ho is to bo imprisoned and 
straitened until he either re|)udiates or returns to her. 

The judge, liowever, has no power to compel liim to do 
eiiher of these in preference to the other. If tho echi 
should be for a definite time, and he procrastinates afhu* 
the matter is brought before the judge till tlu^ time expires, 
the effect of the eeld abates, and he is not liablg for any 
expiation, though he should have connection with liis wife. 

If she should deem it her right to dmnand a return, it 
would not thereby be extinguished, for it is constantly 
renewed ; and it is only rights that are not thus susceptible 
of renewal that can be extinguished by forgiveness. 

Branches f rom the Preeedhuj, 

’ First* If the husband should have conjugal intercourse Conjufral 
within the time of expectation, he is liable to expin tion "hg 
according to general agreement ; but if the intercourse time in- 
should not take place till after the expiration of tlmt time, 
it is stated in the Muhsoot^ that there would be no necessity 
for expiation ; but it is said in the Khllap that he would 
still be liable, and this opinion is the better founded. 

SecomL When a man has pronounced an ecla with 
respect to a wife who is a slave, and then purchases, qiiired 
emancipates, and remarries her, the eela does not revive, 

a slave, is 


^ Both works are by the Sheikh. 
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And the rcBult would be the same if the conditions were 
reversed, and the wife being free should purchase, emanci- 
pate, and then remarry her husband. 

Third, When a man has said to four wives, ‘‘ By God, 
I will not have connection with you,” he does not become 
a moolce on the instant, and may lawfully have intercourse 
with three of them ; but then the prohibition will attach to 
the fourth, with respect to whom the eela becomes esta- 
blished. Consequently, she may bring the matter before 
the judge, to have a time fixed for her. If one of the wives 
should die before the husband has bad connubial intercourse 
with any of them, ho is released from his vow, for a breach 
of it cannot be established except by connection with the 
whole four. The case would be different if he should repu- 
diate one or two or three of them ; for then the vows would 
remain in full force as to the remaining wives or wife, 
since connection with those whom he may have repudiated 
is still within his power under a semblance of right. If, 
however, he had said, I will not have connection with 
one of you,” eela would be established as to all, and a time 
must be fixed for all. True, that if be should have con- 
nection with one of them, he would be released from bis 
vow as to tlic remainder ; though if he should repudiate 
one or two or three of them, the eela w^ould still be good 
as to the rest. 

Fourth. "Wlicn a man has pronounced an eela with 
respect to a wife repudiated revocably, the eela is valid, 
and the Iddut is to be reckoned from the expiration of the 
time. And the rule is the same if he should repudiate 
his wife revocably, and then pronounce an crla with respect 
to her, and subsequently recall her.''’ 

It is to be observed that the expiation in a case of eela 
is the same as for a yumecn or oath; and in expiating n 
yimeen it is optional, either to emancipate a slave, or to 
feed the poor, or clothe them. If clothing be preferred, 
two garments should be given if the party be able, or one 


^ Some of the cases have been omitted, as not lihely to he of any 
practical utility. 



BELA. 


151 


only if he cannot give more. Some have said, however, 
that in either case it is optional to give only one ; and this 
seems to be the better opinion. If, again, feeding should 
be preferred, one moodd is the proper quantity of food for 
each poor person, even though the party should be able to 
give two moodds. If a man should beat his slave exces- 
sively, it is proper to make expiation by emancipating him.'* 


* Tlie authority for the hist paragraph is taken from the cha])tei* 
on Zihar, pp. 341-2. 
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CHAPTER VI. 

r 

OF li4n. 

Section First* 

Its 1 Hilar 8. 

These are four in number. The first pillar is its cause, 
or rather causes, for there are two. The first cause is 
scandal ; hut Luhi is not induced by this cause, except 
when a husband charges his mooliBiinnah, or chaste wife 
whom he has enjoyed, with adultery, and alleges that he 
has had ocular demonstration of the fact, but has no 
other proof of it. If the woman charged be a stranger 
to him, he is liable to the hudd or specific punishment 
for scandal, and there is no lidn. So also, if he should 
charge his wife without alleging that he was witness to 
the fact, the result would be the same. But if he has 
proof, there is neither hvdd nor lidn. So also, if the 
accused woman bo notorious for zma or adultery. It 
follows, from ocular demonstration being required on the 
part of the husband, that there can be no lidn for scandal 
in the case of a blind man, though there may bo for denial of 
a child. If the accuser has proof but declines to produce 
it in order to a lidn, it is a question whether lidn w^ould be 
valid. According to the Kliilaf it would; but this is 
denied in the Muhsoot, on the ground that the want of 
proof is made a condition in the sacred text ; ^ and this 
opinion is more agreeable to the general principles of law. 
If the charge of adultery be referred to a time previous 

* Those wlio cliarge their wives with adultery, and have no wit- 
nesses but themselves. — ISee Inayuh, vol. ii. p. 25J2. 
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to \]x6 marriage of the parties, the husband is liable to the 
hudd for scandal ; and whether he can avoid it by lidn is 
a question on which the authorities differ. The author 
of the Khilaf, looking to the fact charged, insists that he 
cannot ; while the same author in the Mubsoot, having a 
view to the time of the charge, maintains that he can ; and 
this opinion seems to be most in accordance with the prin- 
ciples of law. 

It is not lawful for a husband io accuse his wife on A wife 
m§re suspicion, nor even with a strong probability of her bJaw^Bed 
guilt, founded on information given to him 1)y a person on suspi- 
in whom he can confide, nor though it should bo a matter 
of common fame that such an one has committed adultery strong? pre- 

1 sumption. 

With her. ^ 

When a husband accuses his wife during her iddut for May bo 
a revocable repudiation, he may have recourse to lidn, 
ljut not so if the repudiation were absolute or irrevocaUe ; uidut for a 
for in that case he would be liable to the hiidd^ even 
though he referred the charge to a time when she was tion. 
still his wife. 

The second cause of Udn is the denial of a child. 2 nd. De- 
But for the operation of this cause it is necessary that ® 
delivery should take place at six^ months or more from 
the time of conjugal intercourse, and not beyond the 
extreme period of gestation. It is further requisite that 
the intercourse should have been under a permanent con- 
tract. If the woman should give birth to a full-grown 
child within six months from conjugal intercourse the 
child is not affiliated to her husband, and may therefore 
be denied by him without Udn. But if they differ, after 
consummation, as to the time of the pregnancy, recourse 
must be had to mutual Udn. And a child is not affiliated 
to the husband unless access to his wife was jiossible, and 
he was able for matrimonial intercourse. If, then, a boy 
under nine years of age should go in to his wife, and she 
should give birth to a child, it is not affiliated to him ; 
otherwise, however, if the boy should have attained to ten 
years or more, from the possibility of his being adult, 
as puberty is sometimes, though rarely, found at that early 
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age. Yet if he should deny the child there can be no Uqu, 
as there is no law for it in such circumstances, and it 
must be delayed until he has attained to puberty and 
discretion. But if he should die, whether before or after 
attaining to both, without denying the child, it myst be 
affiliated to him, and both wife and child are entitled to 
participate in his inheritance. A child is not affiliated 
to an eunuch who is mujhooh, though this is liable to 
doubt ; and if the person is only one of these, that is, an 
eunuch or a viujhooh, the child is affiliated to him, a^nd 
cannot be denied without Udn. 

When a husband is present with his wife at the time 
of her childbirth, and does not deny the child when con- 
gratulated on the event, ho is precluded from afterwards 
denying it if the delay to do so exceeds what is customary 
in such cases. It would be more proper, however, to say 
that ho is at liberty to deny it, so long as he has not 
acknowledged the child to he his. And if he refrain from 
denying a child of which his wife is pregnant till her 
delivery, lie may lawfully deny it after its birth, according 
to both opinions ; because ho may have refrained till then, 
on account of some doubt whether there was a real 
pregnancy or only the appearance of it. But a person who 
has once acknowledged a child expressly or in words that 
leave no doubt of his meaning, cannot afterward deny it, as 
if, when congratulated on its birth, he has answered in 
words indicative of satisfaction. For instance, if the terms 
of congratulation were, God has blessed you in your 
child,” and he should answer, ‘‘Amen,” or ‘‘ If it please 
God.” But if lie should say by way of answer, God has 
blessed thee,” or ^‘God has done good to thee,” there 
would be no acknowledgment. 

When a man has slandered his wife and denied her 
child, he is delivered from the hudd or specific punishment 
for the scandal if he can prove what he has laid to her 
charge ; but the child cannot be rejected except by lidn. 
And if a man should repudiate his wife absolutely, and 
she should he delivered of a child, it is affiliated to him 
according to appearances, and cannot ho denied otherwise 
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than by lidn. If she should marry again and be delivered 
of a child at loss than six months from intercourse mill 
her second husband, and at nine months or less since 
her separation from the first, the child cannot be denied by 
the f^rst otherwise than by lithi. 

The second pillar of lidn is the Mooldhi or imprecating Second 
husband, of whom it is required that he bo adult and sane, 

With regard to lidn by an infidel there are two reports, or inl- 
and, according to the more generally received of these, it {llXamC 
is^valid. The same may be said of a slave. And the lidn 
of a dumb person is also valid when his meaning can bo 
ascertained by aiiproved signs, in the same way as repudia- 
tion and acknowledgment by him arc valid, liut lidn is in 
no case valid without speech or approved signs. If a 
person should deny a child })egotten under a semblance of 
right to intercourse with its mother, the paternity of the 
child is negatived, and there is no room for lidtu And 
when there is an absence of all or any of tho conditions of 
affiliation, it is an incumbent duty on a man to deny a 
child and have recourse to lidn, that its nnmh or paternity 
may not be established in one who has no right to him. 

But it is not lawful to deny a child on suspicion, or presump- 
tion, or want of resemblance between it and its progenitor. 

The third pillar is tlif Mooldinak or imprecating wife, Third 
of whom it is required that she bo adult and sane, and free 
from deafness or dumbness. It is also required that she jdinah or 
was married by a permanent contract. With regard to 
consummation there ai'e several reports. According to one 
of these there is no lidn without it ; according to another 
the lidn is lawful ; while a third restricts its legality to a 
case of scandal, excluding denial of a child. Lidn is 
established between a free man and a slave wife, though hero 
also there are two other opinions, one of which forbids it, 
while the other allows it only for denial of a child, to the 
exclusion of slander. Lidn is valid with respect to a pregnant 
woman, though the hidd cannot be inflicted till her delivery. 

A female slave does not become afirash or wife * merely piiW of a 

^ Firasf^ineam literally ML 



156 


BIVOBCE. 


slave may by virtue of the right of property ; whether she becomes bo 
by sexual intercourse with her master is a question on 
to.- which there are two reports. According to that which is 
best supported by traditional authority, she does ’not 
become a Jirash, and her child is not affiliated t^ her 
master, without his acknowledgment. Even though he 
should admit his intercourse with its mother, he may still 
deny the child, and the case does not require lian, 

fourth pillar of luhi is its form or the manner in 
Form. which it is conducted. It is not valid except in presence 
of the judge, or some one appointed by him for the 
purpose. Yet if the parties are content with a private 
person, and take the lidn before him, it is law^fuL Its effect 
is established on the mere order wlien pronounced, though 
some say that it requires the subsequent consent of the 
parties. The "proper form of the Uan is that the man 
should four times call God to witness that he is among tho 
truth-speakers in respect of what he has laid to her charge, 
and that he bliould then add. May the curse of God be 
upon him if he be among the liars. The woman should 
then call God to witness four times, that he is among the 
liars in respect of wdiat he has laid to her charge, and 
should then add, May the wrath of God be upon her if ho 
is among the truth-speakers. The words of testimony are 
as just explained, and it is proper that the man should 
stand wiien uttering them, and that the w’oman should 
also stand when doing so. Some, however, insist that 
they should both be standing together before the judge. 
The man should begin the formula as just stated, and then 
the woman. He should also designate her in such a 
manner as to prevent her from being mistaken for any 
other, as by mentioning her name and that of her father, 
or specifying some of her distinguishing marks. The 
parties should also make use of the Arabic language if able 
to do Bo, and are only to be excused by inability ; and the 
judge, when unacquainted with that language, should take 
the assistance of two interpreters, one being insufficient. 
The man should begin with testifying, and conclude with 
the word curse;'' while the ^oman should also begin 
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with testifying but conclude with the word wath,’* And 
if, instead of saying, '' I testify by God,’^ the parties should 
say, ‘‘ I swear,*’ using the words kusum or huluf, both 
signifying an oath, the formula would not be lawful. 


Section Second. 

Lazos of Lidn. 

These are contained under several cases, of which the 
following arc the most important : — 

First, A man by slandering his wife becomes liable Its effects, 
to the Imdd, but his liability ceases on his taking the lidn, 
and this is his right. The liability to Inidd is then cast 
upon the wife, and on licr taking it four consequences 
follow : — both the liabilities are at an end ; the child is 
cut off from the man,'^ but not from the woman ; she 
ceases to be a wife ; and becomes per])ctaally prohibited to 
the man. If he should give himself the lie, or retract in 
the midst of the lidn, or refuse to take it, the liability to 
Imdd is established against him, but none of the other 
consequences are established. If she should refuse, or 
acknowledge the truth of the charge, she is to be confined, 
and ho is relieved from the hndd, but her y/ra. 9/^ or wife- 
hood docs not abate, no!’ is prohibition established. If 
he should give himself the lie, or retract after the lidn, 
the child’s paternity is restored, and with it his right of 
inheritance ; but neither the father, ]ior any one related 
through him, can inherit to the child, while the mother, 
and those related llirough her, retain their right of in- 
heritance to him. Her wifehood, however, does not return, 
nor is there any abatement of the prohibition. On the 
question whether his liability to the hudd revives, there 
are two reports, but, according to that wdiich is most in 
accordance with traditional authority, he is not liable to it. 

If, again, she should make an acknowledgment subse- 
quent to the lidn, she would certainly not be liable to the 


® That is. when the eftuse of lidn is denial of a child. 
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Imdd unless the confession were repeated four times/ and 
even with that there is some doubt of her liability. 

After de* Second. When a woman complains that her husband 
sUndJr slandered her in such a manner as to induce lidn, ,and 

recourse he denies the charge, but she adduces proof of it, he 
cannot now have recourse to the licin^ for that would be 
falsifying himself. 

Th^hudd Third. When a man has slandered his wife with 
aToiS by another man in such a manner as to imply that they have 
proof of committed adultery together, he becomes liable to two 
alfeged^; inflictions of the hudd, but can save himself from that duo 
to his wife by taking the lidn, and from both if he can 
produce proof of the charge. 

or by wife’s Fourth. When a man has slandered his wife, and she 

before confesses before lidn, then, according to the Shcihli, she is 
liable to the hudd if the confession is repeated fom- times, 
but her husband is absolved though she should confess 
though the only onco. If, however, the paternity of a child is 
of involved in the case, that cannot bo rejected except by 

caunotbe which the husband may have recourse to of himself: 
without it. because the concurrence of the husband and wife as to the 


Doubt as 
to four wit- 
nesses 
being re- 
quired to 
an ac- 
knowledg- 
ment of 

zinttf 

though 
necessary 
to the fact 
itself. 

Lidn not 
available 
after wife’s 
death. 


fact of adultery docs not ignore the paternity of a child, 
since that is established by. the or wifehood, of the 
woman. There is also some doubt as to the lidn. 

Fifth. When a man has slaiidured his wife, and she has 
acknowledged the fact, and lie adduces two witnesses to 
the acknowledgment, they cannot be received, according to 
the Sheikh, and he is liable to the hndd.^ There is, how- 
ever, some difficulty in the case, because the testimony 
adduced is to the acknowledgment, not to the fact of 
adultery. 

Sixth. When a man has brought a scandal against 
his wife, and she dies before the lidn, the lidn drops and 
the husband is entitled to inherit from his wife, but is 
liable to the hudd at the instance of her heirs. He may 


* Tills is required by the Imameea code, as w^ell as by the Han- 
ifeea, — Shuraya, p. 518. 

* Four witnesses are required to cStabhsh a charge of zina. 



liAn. 


159 


then, however, to save himself from the Jmldf have recourse 
to*the lid7i. According to a report of Abu Buseer^ if one 
of her people should arise and put the husband to the lidUy 
he would have no right in her inheritance, otherwise his 
right remains ; and this opinion has some support from 
the KJiilaf; but the principle of law in the case is that the 
right to inheritance is established by death, and cannot be 
taken away by a subsequent Vunu 

Seventh, If there has been a failure in any of the words 
required in the formula of Hdn, it is not valid, and any 
orher which the judge may have passed upon it is in- 
operative. 

Eighth. The separation induced by lidn is a cancella- 
tion of the marriage, not a repudiation. 


Lidn not 
valid if 
there is a 
failure of 
any of its 
conditions. 
Separation 
by lidn is a 
(‘ancella- 
tion of 
marriage. 



160 


DIVOBCE. 


CHAPTER VII. 
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except a 
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mation 
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require an 
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Section First. 

Women on whom it is not Incumbent. 

No woman is obliged to keep kWt/f whose marriage has not 
been consummated, whether she was repudiated by her 
husband or separated from him by a cancellation of the 
contract, except only when the cancellation is by his 
death. A widow is in all cases bound to observe an iddut y 
whether her marriage was consummated or not. 

Consummation is established by the insertion of the 
gJans pnm, without emission' and even though the 
husband be an eunuch. Some have said that an iddut 
is also incumbent when he is a mujbooh, from the possi- 
bility of pregnancy by friction ; but this is liable to doubt, 
as iddut is dependent on coition. If, however, pregnancy 
should actually ensue, an iddut must necessarily be observed 
till delivery. 

In no case is iddut required in consequence of the 
mere retirement of the husband and wife together without 
coition, according to the most common or generally re- 
ceived opinion. When retirement has taken place, and a 
dispute subsequently arises between the parties as to the 
fact of coition, the word of the husband with his oath is 
to be preferred. 
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Section Second.^ 

TVomen who reckon hy Kooras. 

•These are women who are subject to the courses, and Women 
the yhJut proscribed for them, when free, and whether thel^onrtes 
their husbands be free or not, is three /joorus, by which is 
to 1)3 understood, according to the most common or gene- for three 
rally received of two traditions, three foolin^y or periods of 
purity. If a man should repudiate his wife, and she w^ere 
tl^en to menstruate a single lultzah, or instant, after, this 
hihzali would be reckoned as one koora, and the two 
rcunaining kooraH would be completed on the appearance 
of the third discharge ; so that the iddut would expire on 
the instant. This is the case when the courses arc regular, 
returning after stated intervals. When, on the other hand, 
there is any irregularity, the woman should wait for caution 
till the expiration of the shortest time when they usually 
recur, which, in reckoning for the Iddut ^ is taken to bo 
twenty-six days and two luh::ahH. Not that the last of the 
hthzaliH is included in the iddut, but it is added for greater 
cantioii, as evidence of its completion. If a man should 
repudiate his wife while the courses arc actually on her, 
the repudiation would have no effect, as already mentioned ; 
but if the repudiation were given in a toohr, or period of 
purity, it would 1)C quite valid, though the woman should 
menstruate when the man had done speaking, without an 
appreciable instant of time intervening, because it took 
eficct in the toohr. Still, however, that toohr could not 
be reckoned in the Iddut, because it did not follow the' 
repudiation, and three new kooras would be required after 
the menstruation. If there should be any diiTcrence on 
this point, the wife insisting that a part of the toohr 
remained after the repudiation, while the husband denies 
that such WHS the case, the word of the woman is to bo 
preferred, because she had the best opportunity of knowing 
the fact. 

* This and the following scctioiib, to the hfth, relate to free women 
who have been repudiated, or whose marriage Inib been cancelled 
otherwise than by the death of their husbands. 

PART II. M 



162 


DIVOBCE. 


Adult 
women not 
subject to 
the courses 
must keep 
iddut for 
three 
months. 

Women 
past child- 
hearin?^ 
not obliged 
lo keep 
III Jut. 

When 
deemed 
to be so. 


Com sc to 
be oil- 
sen cd in 
a dou!)tful 
case. 


The long- 
est possible 
iddut. 


Months to 
be reck- 
oned by 
the moon. 


Section Thied. 

Women who reckon hy Months. 

• 

A woman who is not subject to the courses, though 
she has arrived at the proper age, must observe an 'tddiii 
of three months after repudiation or other cancellation of 
her marriage, provided that it has been consummated and 
she is free. With 3-(igard to a ydissah, or woman who is 
past child-bearing, and one who has not yet arrived at 
puberty, there are two traditions. According to one of 
these, they are both obliged to observe an iddut of three 
months ; but, acanxling to the other and more generally 
received tradition, no idduf of any kind is obligatory on 
either of them. Th(' age when women are sup 2 )osed to be 
past child-bearing is fifty years, though it is said that, 
among the Karri hli and Nahaieavs, the age is sixty years. 
If, in a particular case, the monj^hly discharge should have 
ceased while women of the same age are generally subject 
to it, the iddicl is three months by general agreement. 
In such a case, however, the woman should have regard 
both to courses and to months ; so that, if three ioolirs 
should first be comjdeted, or if three months should first 
ex])ire, the iddnt would be at an end in either case. But 
if she should jierceivo the disclfarge in tlie third month, 
and the second and third a27pearance should be delayed, 
she must have patience for nine months, for the possibility 
of her being pregnant, and then keep an iddut of three 
months. This of all iddnt^ is the longest. A woman 
whose courses occur only once in four or five months 
should keep iddut by months. 

Wlien a woman has been repudiated at the beginning of 
the liiUal, or first ap])earancc of the new moon, the three 
months of the iddut are to bo reckoned by hilltds. Where, 
again, she was repudiated in tlio middle of the month, the 
iddut is to be measured by tw’o Jiillah, and so much of 
the third month as to make uj) for what was wanting 
of the first. Some, however, arc of opinion that hero also 
the three months must be reckoned by three hillals, and 
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the opinion seoms to bo more in accordance with the 
general principles of the law. 

If, after the icldvjt of a woman has expired, and she has Amar~ 
entered into a second marriage, any suspicion should arise 
of her haying been pregnant, the iddnt is not invalidated after the 
thereby. Nor is it invalidated even though no new 
marriage should have boon contracted. But if there should is not lu- 
be any suspicion of pregnancy before the expiration of the ’ 

iddnt, the woman ought to refrain, from entering into 
another marriage. And it would bo proper to do so when 
there is any suspicion of the kind, oven though the iddnt 
should have expired. In this case, however, it is right to 
observe that the marriage would be lawful so long as there unless the 


is no certainty of the woman’s being pregnant. But in all 

the cases, if she should subsequently prove to have been sequcntly 


pregnant, a second marriage entered into in such circum- 
stances would be void, by reason of the iddut being still pregnant 
subsisting at the time of tlje contract. ofcontxa”T 


Section Fourth. 

Of Pregnant Wonuni. 

A pregnant woman, when repudiated, must keep iddai Apreg- 
till delivered of her child. If a woman, after being repu- 
diated, should allege that *she is with child, her husband repudiated 
ought to wait patiently till the extreme term of gestation, 
which is nine months ; but after that her claim is no delivery, 
longer to be regarded. According to one tradition, he 
should wait for a year ; but this tradition has not been 
generally received. If a woman is pregnant of twins, she 
becomes absolutely separated or divorced from her husband 
on the birth of the first of them ; though she cannot law- 
fully enter into a second marriage until delivered of the 
last also. It seems preferable, however, as more in accord- 
ance with the principles of the law, to say that she is not 
completely divorced from her husband until delivered 
of both. But if her 

If a man should repudiate a pregnant wife revocably, 
and then die while her iddut is still unexpired, she must must enter 
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on a new enter anew into an iddiit, on account of hiH death. But if 
fits death repudiate her irrevocably, she is only required to com- 
if therepu- plcte the iddiit already commenced for the repudiation, 
waf rcvoc- When a woman has hecome pregnant hy ziua, and is 

then repudiated by her husband, it is the uhhU of months 
which she has to observe, and not that of delivery. But 
if she was enjoyed under a semblance of right, and her 
child has been affiliated to the man with whom the inter- 
course took place, by reason of her husband being at a 
distance from her at the time, and she is then repudiated 
by her husband, she should keep iddiit till delivery, on 
account of tlie father of the child, and after the delivery 
observe a new iddni, on account of the repudiator. 

When a husband and wife are agreed as to the time of 
of dcliveiy a repudiation, but differ as to the time of delivery, the 
word of the woman is to l)c preferred, because the difference 
is with regard to her own act. If, again, they are agreed 
as to the time of delivery, but differ as to that of the repu- 
diation, the word of the man is to bo preferred, because 
here the difference is with regard to his act. There is, 
however, some difficulty in both the cases, l)ccauso the 
original facts are, the non-existence of the repudiation, and 
the non-existence of |.ho delivery; and according to the 
general rules of procedure, the word of the person who 
denies these facts should bo preferred. 

If a woman should declare that her iddut has expired, 
and be subsequently delivered of a child at six months or 
more from the date of the repudiation, some are of opinion 
that the child is not to be affiliated to the repudiator ; but 
the better opinion seems to be that it ought to be ascribed 
to him, so long as the time does not exceed the extreme 
term of gestation. 


or rcj>u- 
diation: 


continued. 


Section Fifth. 

Iddutfor iJcath.^ 

For a wo- A free woman married by a valid contract should keep 
Tsuotpr^ death of her husband during four months and 

; * This section relates to free women only. 
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ton days wlien she is not pregnant, wliatcver be licr age, iiant the 
whether she is a child or full gi’own, and whether lierj^^^f 
husband had arrived at maturity or not ; and she becomes months 
absolutely separated from her husband, or all connection 
with entirely cut off at sunset of the tenth day, for that 
is the end of the day. If she is pregnant the iddnt is the Poronc 
largest of the two periods, that is, it is prolonged to 
delivery if that should not occur till after the expiration the same 
of four months and ten days from *hcr husband’s death, 
whereas if she is delivered before the expiration of that 
time she is to wait for its completion, 

JTcddd, or mourning, is incumbent on a widow ; by which Ileddd ii - 
is to be understood abstinence from everything in dress ona'wVcbw 
and ointments intended to adorn or beautify the person, what it is. 
There is ]io sort of objection to black or blue garments, for 
in tlicsc there is an entire absence of anything like orna- 
ment. In those respects there is no ditfercncc between the 
young and the full grown, the mooslhnah and the zlniniccdh, 

But theixj is some doubt with regard to a slave, on whom 
it would seem that heddd is not incumbent. Neither is it 
incumbent on a woman who has hcen repudiated by licr^^oman 
husband, whether the repudiation wore revocable or 

^ been rei)U- 

irrevocablc. - dmted. 

A woman who has b^^cai eiijo3XHl und(U’ a seml)lable Iddut of a 
contract, and whoso lmsl>aiid has died, should observe the 
idd/d prescribed in the case of repudiation, not that under a 
appointed for a husband’s deatb, whether she be pia^gnant eontra^.^ 
or not ; the observance being due to the carnal intercourse, 
not to the contract, for in reality she is not a -wife. 

When a person is missing but something is known as Missinj^ 
to where he is, or his wife is maintaiiu'd by las guardian or (vhon^'u.t 
some one acting on bis behalf, slie has no option but rnust^t^md oi, 
wait for liis return. Whore again there is no intelligence 
regarding him and no i^ersoii w^lio maintains her, though without 
slio may also lu such circumstances remain content watli nance, aic 
lier condition, and no one has a right to interfere, jet if she 
please she may biing the matter before the judge. In the judge ; 
event of her taking that course the judge should postpone 
the consideration of the subject for four years, and make 
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diligent inquiry in the meantime regarding the husband. 
If some certain intelligence of him he then received, she 
must still have patience, but it is incumbent on the Imam 
to maintain her out of the Belt-ool-Mal, or public treasury. 
If, on the other hand, nothing can be heard of her husband, 
the judge should direct her to keep iddut as for his death ; 
and on its completion she may lawfully marry again. If 
after all this the missing husband should appear, and find 
that she had completed her iddut and married again, he !s 
without any remedy against her. lint if he should appear 
while she is still in her iddvt, he retains his right to her. 
Where again the iddut has expired, but she has not availed 
herself of the privilege to marry again, there are two 
traditions on the question of his rights; and by the most 
generally received of these he is entirely without any remedy 
against her. 

If she has availed herself of her right to marry again 
after the expiration of h(‘r iddifty and it then proves that 
the first husband is dead, the second contract is valid, and 
she is not under any obligation to keep a second iddut, 
whether the death occurred before or during tlu' cuiTency 
of the iddut, or after its expiration : for the first contract 
was extinguished in tho eye of the law, and no effect can 
be given to the death of the I’^usband, as none would bo 
given to his life if he were still in existence. 

The missing hushaiid is not liabli' for the maintenance 
of his wife during her idduf, even though ho should come 
back before its expiration. This seems to he a necessary 
effect of the judge’s order of separation between the 
parties ; but there is some doubt or difference of opinion 
on the point. 

If a husband should repudiate or zlliar his wife during 
her iddut, maintaining her at the same time, the repudia- 
tion or z'diar -would be quit(' valid, for the coverture^ still 
remains. But though be should continue to maintain her 
after the iddut has expired, a repudiation or ziliar in such 
circumstances would he entirely inept, l)ecausc the cover- 
ture has been cut off and is at an end. 

^ Arab. Amnti — dofoucc, prolertion motlesty. 
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. When a repudiated woman who has entered into a If she 
second marriage is delivered of a child after the lapse of entertnto 
six months from its consummation, the child is to be second 
affiliated to the second husband, though it were claimed ^S^born 
by t\e first. And even if he v/ere to support his claim by 
an allegation that he had privately intercourse with thcboaffiii- 
child’s mother, still no regard should be paid to it. The 
Sheikh, however, has said that the claimants should cast 
lots for the child. But this opinion is far from being 
generally received. 

A husband has no right of inheritance to a repudiated No right of 
wife if she should die after the ('xpiration of her uldui ; 
nor has she any right to inherit from him if ho should case of 
die after its expiration. But there is some room for doubt ^^phatfon' 
as to tlu'ir respective rights if either should die during the of the 
currency of the iddvi, Tt seems more agreenble to the 
•general principh'S of law to say that the survivor has in 
that case a right to inherit.'* 


Section Sixth. 

The Iddut (Did Piirijlcaiion of Slavas. 

The iddut of a female slave on account of rejmdiation, Iddut of a 
after her marriage has been consummated, is two kooras ; 
by which is to l)c understood two toohrs or poiiods of tion is two 
purity. According to some doctors it is two occurrences 
of the courses, but the first opinion is the more probable. 

The shortest time allowed for the completion of the iddut 
is thirteen days and two luh::ahi<, with the same remark 
with regard to the second luhzah as has been already made 
in the case of a free woman."' If tbc womaii is not sulijoct 
to the courses, yet of an age when they usually appear, her 
iddut is a month and a half, whether she bo the wife of a 
free man or a slave. It she is emancipated and then repu- 
diated, her iddut is that of a free woman. So also if she 
has been repudiated revocably and then emancipated during 


^ See jmt^ Boolv of Faralz. 
® Sec ante, p. IHl 
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tlie iddat, it is to be completed like that of a free womq,n. 
But if the repudiation were irrevocable sbe is obliged to 
complete the iddat only as that of a slave, notwithstanding 
the emancipation. 

Iddiit of a The iddnt of a Zbnmecah is the same as that of a free 
Zmmeeah -^yojjian, both for repudiation and for death, though, accord- 
a free ing to one tradition, it is that of a slave ; but this is rarely 
accepted. 

Iddutofa The iddut of a slave for the death of her husband is 
dearth ^two months and two days. If she is pregnant she mijst 
months keep iddut for the longest of two terms, namely, that just 
mentioned or till delivery. If she be an oom-Mvnhid to 
her master, her iddut is four months and ten days ; and 
if repudiated rcvocably by her husband who then dies while 
she is still in her idd^it, she is obliged to keep a new iddut 
as that of a free woman ; but if she were not an oom-i-mdud 
the iddut for death incumbent on her would be only that 
of a slave, while if the repudiation were absolute she would 
only be obliged to comi)lcte the iddut required in the case 
of divorce. 

Case of a If the husband of a slave should die, and she is then 
slave ^ emancipated, she has to fulfil the iddut of a free woman, 

pated from a preference given to the side of freedom. And if the 

master of a female slave, after having carnal intercourse 
with her, should make her a mooduhhurah, and she should 
consequently be emancipated at his death, her iddut would 
be four months and ten days ; wiiereas, if she w^ere eman- 
cipated in his lifetime^ it w^ould be three I'ooras, 

Purifica- Every one on whom it is incumbent to observe the 
purification of a slave when he has purchased her, is 
when DC- equally obliged to observe it when he has acquired the 
mSt^be fo her by any other means, such as spoil of w^ar, 

observed in composition of a claim, or inheritance ; and when purifica- 
acq^s^ ^ required in the first of these cases, it is not 

tioii. required in the others. When a man who is the husband 
of a slave purchases her from her owner, the marriage is 
cancelled ; but he may lawfully have carnal intercourse 
with her without purification. And if a slave should buy 
a female slave and purify her, that would be sufficient for 
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liis. own master if lie should desire to have carnal inter- 
course with her. 

If a man should enter into a contract of kitahut or ransom Not necos- 
witli-a female slave it is no longer lawful for him to have 
carna^ intercourse with her ; but if the contract is cancelled, cancelknl 
the prohibition is at once removed, and purification is not 
required before he proceeds to have such intercourse with 
her. In like maimer, when the master or the slave apo- 
statizes from the Mussulman faith, and again returns to it, 
purification is not required to legalize their intercourse. 

When a female slave is repudiated by her husband her nor after 
master cannot lawfully have carnal intercourse with her 
till she has fulfilled her iddiit; but the uhlut suffices for diation. 
purification. And if a man should purchase a female 
enemy, and purify her, after uhich she embraces the faith, 
any further ])urification of her is unnecessary. So also 
when a moohrlm, or person on pilgrimage, has purchased 
a female enemy, and then^ purified her, any further pui’i- 
fication is unnecessary before he proceeds to have inter- 
course with her when it becomes lawful to do so at the 
termination of his pilgrimage, 

A won) an 

MisceUaiiCons CVtsc.s*. icpudiateil 

* * rcvocul)ly 

First, It is not lawful for one who has repudiated his cannot bo 
wife rcvocably to turn her out of his house, except for \wr liuh- 
somc glaring impropriety, or at least for something inju- 
rious to the other mcml)ers of his family. And it is except fbi- 
forbidden to the Avoman herself to leave his house, except grave 
on some urgent necessity ; and even when such an occasion nor can 
requires her going abroad, she should do so only at mid- 
night, and should return before the morning. On any his ])cr- 
less occasion she cannot go out Avithout his permission : 
but Avhere there is any urgent necessity, and the business urgent 
cannot be otherA\use accomplished, she may go out of his 
house even Avithout his permission. A Avoman repudiated i^p^Xatod 
absolutely may go out Avdioncvcr she pleases. revocable 

Second. A Avomau rcvocably repudiated is entitled to 
maintenance, clothing, and a place to reside in during her ance 
iddnt, day by day, Avhether she be a moosUmah or zlmmccah. 
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repudiated ^ Woman repudiated irrevocably has no right, to 
irrevoc- maintenance or lodging unless she is pregnant, when she 
is entitled to both till delivery. A woman enjoyed under 
a semblance of right is bound to observe an iddvf, • But 
is she entitled to maintenance in the event of her becoming 
pregnant ? The Sheikh has answered this question in the 
affirmative. But the case is attended with some difficulty, 
because it is supposed that among women absolutely 
separated (from tlioce with whom they may have been 
connected) it is only the repudiated woman who is pregn^int 
that is entitled to maintenance. 

whcic a Wifh more particular reference to a woman’s residence 
AvoiTiun may be observed, that if it has fallen to ruin, or, ])eing 
lepudicited l(‘a&e or commodate loan, the term has 

IS ()i)ii;;od e\})ired, she may be lawfully removed from if, or may 
to ]( a\ chcr herself ; and if she is repudiated when living in a 

icsitience place lower than she is entitled to, she may leave it 
immedifitely for one more suilifible to her condition ; but 
this point is liable to some doubt. Further, if the house 
in vhich she is living at the time of the repudiation should 
be sold, and her iddut is one of kooras, the sale is not valid, 
liecause she is entitled to remain in it for their completion, 
the lime of which is unknown, and the sale is vitiated by 
the inicertainty.* If, on the oUier hand, the uhhit is one 
of months, tln^ sale is quii(‘ valid, the uncejdainty being 
removed. Again, if her husband should die, leaving several 
heirs, they are not entitled to make a partition of so much 
of the house as is necessary for her residence without her 
permission, or till the expiration of her iddnt, because she 
is entitled to a lodging in it. It would seem, howwer, 
that after the death of her husband she has no right to a 
residence except in the single case of her being pregnant. 
When the w^oman is i-esiding in her owm house and makes 
no demand for another residence, she is not entitled to 
claim rent on account of her own house, because remain- 
ing in it appears to bo voluntary on her part. In like 


® It is a condition to the validity of sale that the thing sold shall 
be known at the })eriod of contra^'t. — Im, iA, p. 24. 
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manner she would have no claim to rent if she should hire 
a house and abide in it during her iddnt, because, though 
entitled to be provided with a residence, it is not where 
she, but where her husband pleases. 

Third. A widow has no right to maintenance even A widow 
though she be pregnant. According to one tradition, she [aiVto 
has a right to it in that parti(*ular case out of the share of mnintcu- 
the child in her womb ; but the tradition is far from being the 
generally allowed. And she is entitled to live wherever 
she pleases. 

Fourth. If a repudiated woman should marry during Marriage 
her iddut. the marriage is not valid, and the Iddul is not 
cut short ])y it. 8o that if the second marriage is not during lior 
consummated, she continues in the iddut. And even 

valid. 

though it were consummated, the cff(‘ct would be the same, 
provided the husband were conscious of tlu^ illegality, and 
that whether pregnancy follow or not. If, on the other 
hand, he were ignorant v)f tlie illegality and pregnancy 
has not ensued, the woman must complete the first iddnt, 
and then enter on another, on account of tlic second 
marriage, according to the more generally rc'ceived of two 
traditions ; while, if she has become pregnant, and theiv' 
is anything to show that it is due. to intercourse with tlie 
first husband, slie must .keep iddut til] delivery on liis 
account, and then after tlie deliv('ry ohserve another iddui 
of three kooras on account of the second liushand. But if 
Ihca’c is anything to show that the pregnancy is the fruit 
of intercourse witli the second liushand, she is to keep 
iddut on his account till delivery, and tlieii ('omplete the 
iddut for the lirst after delivery. If there is anything to 
show that the pregnancy is due to neither, she is to com- 
plete after delivery the iddut of the first, and then renew 
the iddui on account of the second ; while, if the preg- 
nancy may possibly he due to both, it is said that lots 
should be cast between them, and iddnt he observed on 
account of the person to whom the child may be asenhed 
‘by lot. But this is attended with some diflBculty, arising 
from the fact of the woman being the wife of the second 
by means of the connection under a semblance of right, 
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SO that he should have the preferable right to the 
child. 

Fifth, The wife of a person who is present with her 
is to keep uMut from the time of the repudiation or death ; 
and the wdfe of one wdio is absent is to observe it, in the 
event of repudiation, from the date of its occurrence, and 
in the case of death, from the time of the accounts of it 
reaching her, even though the tidings may be brought to 
her by a person who»may not be trustworthy ; but she is 
not to marry again till certain of her husband’s dea/.h. 
And if she knows that she has been repudiated, but 
does not know the exact time, she is to keep her iih/ift 
from the time of the tidings reaching her. 

Sixth, When a man has repudiated his wife after 
their marriage has been consummated, then recalled her 
during the iddnt, and repudiated her again without touch- 
ing her, slie must keep iddvt anew, on account of the first 
being nullified by the revocation^' And if he should release 
her by a kluxdd after the revocation, the Sheikh has said 
that in such a case the presumption is that there is no 
iddnt; but this seems to be far from correct, since it is 
hhoold from a contract w^hicli w^as followed by consumma- 
tion. But if he should release her after consummation, 
and marry her again in the iddnjt, and then repudiate her 
before enjoyment, she is not bound to keep iddut, for the 
first iddnt was nullified by the bed (marriage), and the 
second marriage was not consummated. It is said, how- 
ever, that she ought to keep iddnt, because the first iddnt 
was not completed ; hut the former opinion seems more 
agreeable to the general principles of law. 

Seventh, Connection under a semblance of right does 
not induce the necessity of hndd, or specific punishment, 
but requires an ‘iddnt; and if the w^oman was aware of its 
illegality, but the man ignorant of it, the niisnh, or child’s 
paternity, is to be ascribed to him, while she is obliged to 
keep iddnt, and is subject to the hndd, but not entitled to 
dower. If the woman was a slave, the child is to bo 
ascribed to the man, who is liable for his value to the 
w^oman’s master as at the time of its birth, together with 
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tlio dower of the slave, which., according to a tradition, is 

a tenth (of her value) if she was a virgin, and a twentieth 

if otherwise. 'vhen awo- 

^Ighth. When a man has repudiated his wife ahso-^^^c- 

lutely, and then had connection with her under a sciinhlanco oincd, and 

of right, the two iddvtfi are mingled together, ’ hecauso they 

arc on account of one man ; and this seems proper whether a 

, _ , , scmhlancc 

slio be pregnant or not. of 

Ninth. When a woman has married in the Iddut for a Twouhht^ 

revocable repudiation, and become pregnant to the second 

husband, slie is to keep iddut for him till dolivciy, and prcffnancy 

then complete the iddut for the first after delivery; ^arrLgo 

the first may recall her during this uldui, but not during <luriiig tlic 

the time of the pregnancy. 

^ Arab. Tiulakhool . 




BOOK III. 

OF SIIOOFA, OR PRE-EMPTION 

Skoofd is the legal title of one partner in Joint property Deliaition. 
to the share of another partner^ therein, in consequence of 
its transfer by sale. 

OHAPTEll r. 

OF THE TUINfiS IN WHICH STIOOF i IS F.STAnLISHED. 

The title of Slcoofa is cstablislied with respect to lands," The right 
such as dwellings,'’ vacant spaces, and orchards, by general 
consent. With regard to moveables, such as wearing- to laiulR; 
apparel, household utensils, shipping, animals, and the 
like, there are different opinions: Some doctors have 
maintained that the righi extends likewise to Ihc'sc*, to 
obviate the inconvenience of division, and furtlier upon tin' 
ground of a report to this cflect, by Voonus, from the 
Imam Jafer Sadlk, on whom be peac(‘. Otliers, again, 
have limited the title to the former class, upon the priiici^ile 
that the conferring of dominion over the pi’operty of a hut not un 
Mussulman ought to bo restricted to those cases on which 
all are agreed, and also because the report alluded to is weak 
or not well authenticated. This latter doctrine is the 
most approved. 

^ Arab, shureek. According to the Iliiniiitcs, not only a parinor 
in the property, but also one in its rights, and a neighbour, have a 
legal claini to pre-emption. — 1)., p. 470. 

® Arzeen, pi. of arz. 

^ Mumkiity pi, of muskin. 
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Trees, &c. , With respect to date and other kees and buildings/ 
if sold as appendages of the ground on which they stand, 
when sold the privilege of Shoofd is fully established ; but if 
ground^; Separately and distinctly, the same difference of 

but not so opinion above stated exists, and upon the same principle 
separately, most approved doctrine in this case also rejects its 
operation. 

Some doc- It is to be observed that some of our doctors distinguish 
the right between slaves and the lower animals, allowing the right of 
to slaves. t^]u)()J(f ill respect of the former, though denying it in the 
case of the latter. 

Exception With regard to the establishment of Shoofd in respect 
immovable of livulots, ways, ])atlis, and other ])roperty the division of 
which would occasion loss or damage, a considerable degree 
of division of doubt lias 2)revailcd. But the most approved opinion 
doilies its operation as to these. By damage we understand 
such as would render the property useless after division, in 
which case the person who would be injured cannot ho 
compelled to make a partition.^ Where, again, the bath, 
or way, or rivulet, is of such a character that its utility 
would not he destroyed by division, the co-owner may bo 
compelled to admit of a partition ; and if he should sell his 
share, the right of pre-emption would have effect in favour 
of his partner. 

The right In like manner, in the case of a well to which there is 
tends to a waste ground adjoining as an appendage, so as to admit of 
well ami a division without loss, by surrender of the well to one 

tili6 fld"* 

joining pcrsoii, and of the land to the other, hero also the juclg- 

ground. ment of law would enforce a partition of the joint property, 

and establish the right of pre-emption if one partner should 
sell his share. With regard, again, to the apparatus of a 
well, such as wheels and buckets made use of in drawing 
water, wLich, though strictly moveable, are by custom never 
removed from the well, there is some doubt whether the 


^ Ahnccnt. 

A mere diminutiori of value would prevent a compulsory parli- 
lion, according to the authority cited in the fm. T),, p. 425. 

® It would seem, from this, that the right of shoofd is in some 
V ay dependent on that of partition. 
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right of slioofd applies to those when sold together with the 
ground; hut with respect to the ropes on which these 
buckets are suspended, their exclusion from its operation 
is universally allowed, except by those who maintain that 
the right attaches generally to every kind of property sold — 
a doctrine which we have already shown to be the least 
approved. 

The right of pre-emption has no effect ivith respect to 
fruits, even when sold on date or oth«r trees in connection although 
wiUi the roots and ground which they occupy. It is other- 
wise in the case of lands which have been divided off, where on which 
the roads or rivulets passing through them continue to be 
held in joint property, and one of the partners in the latter affects 
sells his share together with his portion of the divided 
land; for there the other partner’s right of pre-emption divided off*, 
attaches not only to the share in the road or rivulet which partner- 
\A;as held in joint property, but extends also to the portion sliif> in tlic 
of the land divided off, as ^cing connected in sale with the 
other. If, however, the land should be sold separately, i>ashinj; 
there can be no ground for the claim of pre-emption in respect 
of it ; and oven with respect to the road or rivulet which 
continued in joint property, it is only when sufSciently wide 
to admit of a division that the right can attach to either of 


thom.'^ 

If a person should sell a piece of land his own exclusive 
property, and with it his share in another joint tenement, 
by one sfifkut or bargain,” the right of pre-emption attaches 
to the share exclusively, at a due proportion of the general 
price. 

It is an indispensable condition of the right of pre- 
emption, that the share of property to which the claim is 
preferred should have been actually transferred by sale, for 
if it has been assigned as the dower of a wife, or given in 
charity, or bestowed by way of gift or in composition for a 
debt, it is by no means subject to the claim of pre-emption. 
In like manner, if a mansion should be partly //*?//*/, or 


Land Dof 
subject to 
the riulit, 
though 
sold 

thor w irh 
a slune in 
utlier laud. 
Projiertv 
disposed 
of by sale 
alone 
affe(*t( d 
by it ; 


and the 
person en- 


^ See ante, p. 17(1. 

® Literally, “ striking of hands.” 

PART II, N 
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titled to {ippropriated to pious or charitable purposes, and partly 
latter portion of it is sold, the person entitled 
hasno title to tho benefit of the appjopriation has no right of pre- 
to claim it. gjjjpt jjqI; (lygjj jf ijg ginglc iudividual, because he 
is not the proprietor of the substance of the ttid/, and is 
entitled only to its usufruct. 
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CHAPTER 11. 

THE SlIUFEE OR PERSON TO WHOM THE RIGHT OF 
PRE-EMPTION BELONGS. 

The Shiifer is every partner of a sliare in joint and The right 

undivided property wlio is able to pay the price at which it bebngs^to 

has been sold. It is, however, a condition that he be a every part- 

ncr * 

Moodim when the purchaser is of that religion. 

There is no privilege of pre-emption to a neighbour, but not 
nor in property that has baen divided, unless the road or neig^bo^r. 
rivulet of water running through it is still held in partner- 
ship. The privilege is established by general assent when It affects 
there are only two pai^tners. When there is more than of two 
one claimant opinions are divided. According to one ofpartnei^. 
these it is established absolutely whatever be the number. 

By another it is establishec^ with a plurality of partners in 
the case of lands but not of a slave. By the third it is not 
established in respect of jinything when there is more than 
one partner. And this last opinion is the most prevalent 
and best supported by traditional authority.^ 

The right of dioofa is extinguished by the 
inability to pay the price, and also by his delay to claim delay to 
the privilege, or absconding at the time of sale. If he » 
should claim the privilege, but allege the absence of funds 
to pay for it, a delay of three days must be allowed to him, 
at the expiration of which, if he is unable to produce the 
money, his right is extinguished. If, again, he should 
assert that his property is in another city, a delay pro- 

* According to the Hanifites, several persons may have the right 
and exercise it. — Z>., p. 494. 
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but not by 
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It holds in 
favour of 
infidels 
against 
infidels, 
but not 
against 
believers. 

A father 
or grand- 
father sell- 
ing his 
child’s 
share in 
property 
held jointly 
with him- 
self, may 
assert the 
right of 
pre-emp- 
tion. 


portionate to the dintance nlionld bo given him, to enable 
him to obtain the money, and three days additional, unless 
the purchaser would be injured thereby. 

The privilege of Hlioofn is established in favour of 
absent persons, and such as are imbecile, insane, or 
minors, of all of whom their guardians should avail 
themselves of the right, if for the advantage of their 
wards ; and if the guardian should abandon the claim, 
the minor on attaining to puberty, and the insane person 
on recovering his reason, may still assert it, because in 
cither case there is a sufficient legal excuse for the delay in 
.prosecuting it. Where, again, the assertion of the claim 
is of no advantage to the ward, but the guardian has 
nevertheless assumed it, such assumption is invalid, and 
may he repudiated by the party himself on attaining to 
puberty or recovering his reason. 

The right of slioofd is established in favour of an 
infidel against a purchaser of his own persuasion, but 
not against a MoosUin, even though he should have 
purchased from a Zlminee or infidel subject.^ But it is 
established in favour of a Moodun against a MoosVun and 
an infidel. 

If a father or grandfather should sell the share of his 
child or grandchild in property held in joint ownership 
with himself, he may lawfully assert the right of pre- 
emption in his own favour, any ground of objection being 
obviated by the consideration that it is no more than sell- 
ing the ward’s share directly to himself.'^ But has an 
executor the same power? The Sheikh has answered this 
question in the negative, on account of the suspicion \vhich 
naturally attaches to such a transaction ; the affirmative, 
however, appears to be Letter supported, as in the case of 
an agent who may lawfully claim the privilege in such 
circumstances.^ 


^ This distinction is not recognized by the Hanititos. — 2>.,p. 47;{. 
^ Which it is quite lawful for luni to do. — Im. D,, p. 14. 

^ That he can lawfully sell to himself, see ihid. pp. 15 and 10, 
and post^ p. 10‘h 
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A mookatuh^ may assert a right of ^hoojd and his master It also 
cannot object. But if an agent in Moozanihiit^ On our of a 

purchase property of which the owner of the capital stock mookatuh ,• 
is the shvfeCy the latter would become the proprietor by agenUn 
the mere act of purchase, and not by virtue of any right of Moozarn’ 
pre-emption. Nor could the agent make any objection 
unless there should appear to be some profit on the 
transaction. He would, however, be entitled to tlie hire 
of his agency in the transaction."^ 

^ A slave with whom his master lias entered into a contract of 
emancipation for a ransom. 

** A contra('t in wliicli tJie capital is contributed by one party and 
the labour and skill by the other, with a mutual participation of 
profits. Sec Im. I ) , p 4)1*1. 

’ The autho]’ Iku’o enters into a long digression, comprised in wliat 
lie terms ten branches, on tlie supposition of tin' rigjit oLshoofa lieing 
('stablished w lieu tlien* is plurality of ahufeea. Ihit as lie lias admitted 
that tlie doctrine whi(*h rejects the liglit in such a ease is most in 
conformity traditional authority, and the branches alford no 
illustration of gi'ueral principles, I have omithal them entiieJy as of 
no practical utiUty. They also appear to liavc been omithsl in the 
Digest of Tmameea Law, compiled under the sujierintcndenco ol 
Sir William Jones. 
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tJHAPTER III. 

OF THE MANNER IN WHICH THE CLAIM OF SHOOFA IS 
TO r>E ASSERTED. 


A fihufee The nhufee is entitled to assert his claim on the conclusion 
of the contract and expiration of the option/ for it is then 
on the con- (Jiat the eontra(*t becomes binding. Some doctors, however, 
of the maintain that the right is eslahlislual by tlie mere contract, 
contrnct ; ’^^ithout waiting for the exj)iration of the option, on the 
principle that a transfer is legally effected by the mere 
contract ; and this opinion is the most generally approved ; 
while in cases where an o])tioii is stipulated only to thc^ 
purchaser there can be no doubt that the ,s7/?//cc’s right is 
established on the mere conclusion of the contract,- whicli 


in such case completes the transfer to the purchaser, 
partial^ A shufcc is uot entitled to' relinquish his privilege in 

exercise of part and to exact it as to the remainder of the property to 
his right ; applies ; l)ut, on the contrary, must take the wdiole 

or al)andon his right entirely. Further, he must take it 
full price, at the price of the contract whether more or less than the 


liable value of the share; but, on the other hand, he is not 
contingent liable for any contingent charges incurred by the purchaser, 
charges, brokerage, agency, or the like. 

tetion or" purchaser should add something to the price 

the price after completion of the contract and expiration of the 


' The doctrine of option in contracts is fully explained under tin* 
head of sale. — 7w. 7A, p. a:>. 

® From what is said {post^ p. 191) it would seem that it is only 
when the option is reserved to the purchaser that the Sheikh con- 
sidered the right of ahoofd to be established on the mere conclnsiuu 
of the contract. 
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period of option, such addition is not considered in law ad after eon- 
increase of the price, hut a gift, and the sltufce is under 
no obligation to pay it. In cases, again, where this tract docs 
augmentation is made during the period of option the ifufL. 
Sheikli has declared that it constitutes a part of the 
original price, and is the same as if stipulated for in 
the contract; but this opinion is attended with some 
difficulty, as being inconsistent with what has been already 
said of the transfer being completed^by the contract.'^ In Who, on 
like manner, if the seller slmuld make any abatement from 
the price, such abatement is unconnected Avith the contract, not beadit 
and the purchaser is by no means bound to surrender the ^bateincir 
share until he has received the full price originally agreed trom it. 


upon.'^ 

If a person should purchase by one bargain or sufkat 
a sjiare in property, together with something to which 
the right of Hlioofa docs not a])ply, the share may bo 
taken at its proportion ef the general price, and the 
purchaser has no option in consequence to rescind his 
contract, because the claim of shooja is supervenient on 
what is his own propc'rty. 

If the price l)e of tlie class of similars, such as gold 
or silver, the i^hnfec must produce* a similar to it, that is, 
an (jqual quantity of eitheii metal. Where, again, there is 
no similar to the price, as where it is an animal, or a 
piece of cloth, or a jewel, some doctors have said that the 
right of sJtoofd must drop for want of a similar to the price, 
and also by reason of a tradition hy AJi/ Ben Itahejj from the 
Imam Jdfer Sddlk, on whom be peace. Others, however, 
maintain that the i^hufee may take the article at its value 
at the time of purchase ; and this doctrine is more generally 
approved. 

A sltufce should prefer his claim as soon as he is 
informed of his right ; but should he delay to do so from 
any necessary cause preventing his personal appearance, or 
the appointment of an agent to assert it on his behalf, his 


Where ti 
share is 
sold with 
pro]>erty 
to which 
sitooja docs 
not apply, 
the shujeo 
may take 
the former 
at its price. 

If the price 
consist of 
similars, it 
must be 
discharged 
in the same 
kind ; 
and where 
it is a 
spccilic 
thing, by 
paying its 
value. 


A neces- 
sary delay 
U) claim 
tiic privi- 
lege docs 
not extin- 


^ Ante, p. 18:i. 

^ According to the llanifitcs, tlic shufee is entitled to the benefit 
of the abatement. — Jlidayah, vol. iv. p. Trans., vol. hi. p. 581. 
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is not extinguished. In like manner, if lie should 

iiore\W abandon his claim, supposing the price to be high when 

a total ^ [I really moderate : or that it was gold when it 

(lerelictian i • i i • 

of if, when turns out to be Sliver ; or an animal when it proves 

proceeding some other article : his dereliction in such circum- 

iinfm pri\ kr ' 

stances would have no effect in extinguishing his right. 
So, also, if he were imprisoned for a claim which he is 
unable to discharge, or is unable to appoint an agent to 
prefer a claim on hie behalf, the apology would be suffi- 
cient to preserve his right notwithstanding his delay, to 
assert it. 

It is at the same time incumbent on him to use all 
however is diligence in preferring his claim as soon as he 

hound to becomes acquainted with his right, that is, so far as is 
]!ropcr^^^ customary, in so much that when travelling with that 
expedition intent, he is not obliged to use greater expedition in his 
journey than is habitual to himself. Further, should he 
claim ; he engaged in the performance of any religious duty, 
whether indispensable or discretionary, he is not obliged 
to break it off, but may lawfully wait till it is completed. 
In like manner, if the time of prayer is at hand, he may 
lawfully wait till he has purified himself, and then per- 
formed his devotion without hurry or restraint. Again, 
should he receive intelligence ^ of the occurrence of his 
right whilst on a journey, and be unable to prosecute his 
claim by personally appearing or appointing an agent, the 
and should right is not extinguished, even although he should also 
IrwUhout ^P^^ witnesses to attest his intention to 

a valid demand it.® If, however, while able to use the proper 
rigllu exertions, either in person or by appointing an agent, he 
lost. should neglect to do so, his right is entirely lost. 

It is not The right of sJioofd is not annulled by a dissolution of 
n dissolu- P^^^ seller and purchaser, because it 

tion of the is established by virtue of the original contract, and cannot 
^ * be cut off by any subsequent act of the parties. More- 
over, the darky or future responsibilities, rest still on the 


viiuj 

of infor- 
mation. 


The 


* This should not bo omitted, according to the Hanifites. — /)., 
p. 483. 
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purchaser.® True, that if the shufee should acquiesce in 
the sale, and the buyer and seller should then concur in 
dissolving it, he could not again lay claim to the privilege, 
because the dissolution of the contract is a cancellation, 
not a^ sale de novo. 

If the purchaser of a share in property should sell it, Sales and 
the shifee is entitled to annul the sale, and talie the 
property from the first purchaser ; and ho may also take the pu^ 
it from the second. So, in like manner, if the purchaser 
slmuld make a inch/, or appropriation of the property to chabcrjnnv 
any special purpose, or should convert it into a musjul or 
place of worship, the shufee may do av/ay with all such tlie 
acts, and take possession of the property under his right 
of pre-emption. 

The shufee takes the property from the purchaser on ThQ shufee 
whom the diirk or future responsibility lies, and does not pto^/ry^ 
take it from the seller, except that if, when he makes his the 
demand on the purchasqi’, the property is still in the 
hands of the seller, it may fairly be said to him, Take it . 

from the seller, or relinquish your right ; and the ytiii in Ids 
purchaser cannot be put to the trouble of taking posses- pobsessiDii. 
sion from the seller if he decline to do so, even though 
required by the shufee. In such circumstances, the 
shufee' s possession comes into the place of the purchaser’s, 
the durh, however, or responsibility for future claims, still 
resting on the purchaser; and the shufee has no right to 
cancel the sale. On the contrary, if he attenq)! to do so, and 
take possession from the seller, the act would be invalid.’^ 

If the subject of sale should perish or become damaged. If the 
and this happens either by the act of the purchaser, or 
without his instrumentality, before demand by the slmfee, ruin, pre- 
the latter has an option, and may take the property at the 
full price, or abandon it entirely ; and, in the event of his demand, 
taking it, he is entitled to all the ruins or fragments that 

® That is, as the shufee takes his title from the purchaser, tlie 
latter remains responsible to him, notwithstanding the dissolution, 
for all future claims that may bo made against his title. 

^ K valid, the act would necessarily be suicidal, as his own right 
is dependent on the sale. 



186 


SHOOFA. 


take it at remain, whotlier tliey are still on the spot or have been 

price*or J’^Hioved from it, because they are obviously opposed to 

rcUnqiiisli part of the price. If, on the other hand, the injury to the 

l)at if ' property has been done by the purchaser after demand by 

(lama;:^d the sluffre, the purchaser is responsible, although .some 

by the doctors have denied his responsibility, on the ground that 
purchaser , , - t i ^ . . ? . , . 

subsequent the shujce docB not become proprietor in virtue of his 

hcls^^^' demand, but rather by taking possession. The first 

sponsible, opinion, however, appears to be l)etter supported and more 

generally adopted. 

Jfthc If the purchaser of ground siil)ject to the right of 

plmiufccs should plant trees or erect buildings ution it, and 

nr erect the nhufec should aftenvards demand possession, the pur- 

buildinf^s T j-ji 1 1 .1 • 1 ^ Ti T 

1,0 is chaser is entitled, il he think jiroper, to pull up and 
entitled to remove his trees and buildings, and it is not incumbent 
tlieni ; cn him to level the ground ; hut, on the other hand, it is 

optional to the nhufve to take it at the full price, or lo 
mid should I’clinquish his right altogether.*' If, u gain, the purchaser 
lie decline should declin(i to remove his trees or buildings, the shiffer 

to do 60, • 1 . • 1 .1 

the shiifvc has three things in ms option : he may eitJier remove them 
eourserin purchaser a coin])eiiRation for any loss 

his ojition. hc may sustain thereby, or ho may take possession of the 
whole, paying, in addition to the price, the value of the 
trees or buildings, which thus Jiecomc his property, with 
the consent of the purcliascr, or lie may abandon his claim 
altogether. 

If the subject of nhoo/ff should increase in sucli a 
manner that the increase remains coiniectcd with it, as, 
for example, if a young plant or shoot of a date or otluo* 
tree is sold together with the ground on which it stands, 
tlies/i«//cc; and it becomes enlarged by natural growth, the advantage 
!ated,Tt^*^ to the sliujec ; hut if the increase l)c separated 

belonjrs to from the original subject, such, for instance, as of residence 
chL^cr!^” in a mansion, or the fruit of a tree, it belongs to the 
Ca'^c of a purchaser. If, however, a date-tree should blossom in the 
wMehhaa possession, but is assumed by the tihufee before 

only bios- impregnation,^ the Sheikh, to whom God hc merciful, has 

® Arab, taheer. It seems to be the universal practice in Arabia 
to imiiregnato tlie female dah'-trees. — /m. D., note, p. SO. 


An in- 
crease con- 
nected 
with tlie 
subject 
belongs to 
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declared that the blossom in this case belongs to the somed, and 

shifce, considering the blossoms in the same light as the 

branches ; but this principle applies exclusively to sale by of by the 

traditional authority, and cannot, therefore, be extended im- 

to the case before us, according to the most approved P’cgnation 
. . „ has taken 

opinion.'’ place. 

If a person should sell his shares in two mansions, a shifec 
and tlie partner or shifer in both is one and the same 
person, he may take or abandon both, or lie may take one may tako 
and forego his claim to the other, l^ut in the case 
a single mansion he cannot assert his claim as to part option, 
of it, and forego his claim to the remainder. 

If the price is a specific article and it turns out to be If the 
the property of some other ]>erson than the purchaser, there To^Pe 


can he no right of Hhoofdy for the sale is null. But if the 
price was not specific, and merely stipulated for in genoi’al 
terms, tbe right would he fully established, because the 
purchase would be good in sucli circumstiinces. And 
although the price after delivery by the shufee should turn 
out to he the properly of anotlier person, that would not 
affect his right in either of the cases supposed. 

If the subject of sale should appear to be defective, 
and the purchaser in consequenoe should receive a com- 
pensation for the defect, fthc sliu fec is entitled to a similar 
deduction from the price. And if tbe ])iirchasor should 
determine to keep the subject of sale without seeking any 
compensation for the defect, the shu fee must either tal;e 
it at the full price or abandon bis claim altogc'tlier. 


tiie jiro" 
]icilv (>r 
another, 
this can- 
cels the 
sale ninl 
the rj<;h(' 
of hJiOVju, 


Any com- 
pensation 
lor dele( I 
received l»y 
the i»nr- 
ehaser 
mast he 
a])ate(l to 
the shnJtH\ 


MisceJhinenus Cases. 

First. If a person should say, “I purchased ilio half 
for a hundred,” upon which the sliu fec relinquishes his lost'by' 
claim, and it subsequently appears that the fourili vas relinquish- 
purchased for fifty, the privilege is not lost, and ho may rnibintor- 
still assert his claim. St), also, if it were said, ‘‘I pnr- Jnation by 

® The fruit of an nuimprcipiateil date-tree belongs to tlie buyer 
of the tree.— //aW. p 57, 

As if it were a (punitifyof some eoinniodity cstini.able bj'weiglii 
or measure. 
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chaser as ciiased the fourth for fifty,’’ upon which the shufee 
terms of ^relinquished his claim, and it should subsequently appear 
Ins puiv that the half was purchased for a hundred, the privilege 
would not bo lost ; because in the one case the shufee 
might not be able to give the larger price; and in the other 
he might not be inclined to avail himself of the defective 
or partial sale. 

tion by^thc Second. If, when intelligence of the sale has reached 
that the he says, ‘^*1 have taken the thing sold under 

assumed right of i)re-emption, being at the time cognizant of 
his right the price,” the declaration is valid ; but not so if he was 
hTwere^^ at the time ignorant of the price. And even though he 
ignorant of should Bay, I have taken it at the price whatever it may 
tiie price, ^jjiount to,” still the declaration w’ould be invalid if he 
were ignorant of the actual price, as leaving room for 
deception which ought to be avoided. 

The price Third. The price must first be delivered by the shufee^ 
pdd to^tho should refuse to deliv'jr it, the purchaser is not 

])urchaser bouiid to make delivery of the subject of sale till he has 
delivery. I’^ceived the full amount. 

llelin-* Fourth. If the shufee is informed that there arc two 
purchasers, and thereupon abandons his claim, after which 
shufee, on it appears that there waa only one, or if ho was informed 
manon^^' that there was only one purchaser, and it turns out that 
legarding there were two; or should ho be told that the purchaser 
chLer does for himself, and it afterwards appears that he 

not inva- bought for another, or the reverse of this is the case, in 
right! these instances the right is not lost, because in each 

he might have a difierent object in view which was 
frustrated by the false information. 

Shoofd Fifth. When the subject of sale is a sown field, it 
enforced^ must bo suffered to remain in that state until the crop is 
on sown gathered, and the shufee may either take immediate pos- 
thc^crop^ls session of the ground, allowing the crop to remain, or he 
gathered, may wait until it is reaped ; because in this option he has 
a manifest interest, viz. the use of his money, while he 
is debarred from all benefit from the land, which is 


n 


See Im. p 50. 



MANNEK OF ASSEltTlNG THE CLAIM OF BUOOl'A. 189 


rendered useless to him by the crop remaining on it. 

There is, however, some doubt as to the legality of this 
delay without prejudicing the right of shoofo. 

Sixth. If the seller should ask the him fee to dissolve Dissoln- 
tho sale, and ho should do so, the dissolution would be I'®" 

. T 1 ‘A * 1 ji • iiy fihufci\ 

invalid, because it is only tlie contracting parties tliem- at rf(|ucst 
selves, that is, the seller and purchaser, tliat can dissolve invalid*' 
a sale. 
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QHAPTEK IV. 

APPENDAGES TO THE ASSUMPTION OF PPOPERTY UNDER'^A 
RIGHT OF SIIOOFA. 

First. When u i)C]*son has purchased Tor a price de- 
ferred, or Oil credit, the Sheihh has declared in his Muh- 
soot that the shiifee may take possession immediately on 
paying down the price, or may wait till the stipulated time 
of payment arrive, and then pay the price and take pos- 
session.^ But the same author has stated in his Nihmjah, 
that the sluifcr may take immediate possession of the 
subject of sale on his own responsibility for the price, 
provided that, if not in opulent circumstances, he must 
give security for the amount. And this doctrinci is the 
more apjiroved. 

Second. Mofeed and ^Moorii^za have both pronounced 
the right of shoofd to be hereditary. ]3ut the Sheikh has 
declared that it is not so, founding his decision on a report 
by Tiilha Ben Zejjd, who, however, is a Buttarcc;^ and 
the first doctrine is more approved, as being agreeable to 
the general and comprehensive sense of the sacred text on 
the subject of inheritance.*^ 

^ That is, lie is not entitled to the benefit of the credit, which is 
agi'ceable to the Hanifeea doctrine on the subject. — D., p. 491. 

^ A particular Kscct of the Zeydians, held in necessary detestation 
by the followers of the twelve Imams, as disputing the title of 
their seventh spintuiil leader, the Imam Moosey Kasim, son of Jafm' 
8ddi1(, in favour of another brother. — See Sale’s Preliminary Dis- 
course to Ills Translation of the Koran. 

® According to the Hanifites the right abates on the death of the 
shufee . — />., p. 499. 
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Third. The riglit is iiilieritcd like uiiy otlicr properly, like uny 
SO that if the i^htfee should leave a widow and a child, the 
widow would take an eighth and the child the remainder. 

Further, if one heir should relinquish his share of the 
right, it would not drop or be extinguished, but the other 
might take the whole. This, however, is lialde to som(‘. 
slight doubt. 

Fourth. When the Hliuj'er sells his own share of theItiso.\- 
l)roperty, with a full knowledge of his right of pre-emption, j^y 
the Sheikh has declared that his right is extinguished, shvfee 
because such share is the sole ground of his claim ; but own^share 
that 'if he should sell his share before he has been informed ot 
of his right, it would not be extinguished, as existing ’ 

previous to his own sale. It would, however, ap])car to be 
bettor to say that in neither of these cas(‘S would he have 
any claim to tlic exercise of the right. 

Upon a principle formerly laid down by the Sheikh,^ ^ 
it would follow as a necessary consequence, and the Sheikh iniirst 
has declared, that if a jiartner should sell his share of any pau-hascr. 
joint property with an option to the biij^er, and the nhujee 
should afterw^ards sell his own share, the right of ^lioqfYt in 
such share will belong to tlie first ])urchaser ; whereas if in 
the first contract an option had been reservial to the seller, 
or to both th(' parties, the right ofs/ioo/rz would belong to 
the seller ; b{‘cause, in the^first case, the transhn* would l)c 
completed by the contract alone, while in the second, its 
completion vvould not take place till after the lapse of tlu‘ 
period of option.*'' 

Fifth. If a person on his dc^athlied should sell his share In the nisc 
of joint property to one of his heirs l>j a contract ^>f on 
luuhdhat, that is, for a price under its value, and if the deathbed, 

SoG ante, p. 18-i. iiot(‘ It would seem tluit the Sheikh was of 
opinion that it is only in cases 'wliere an option is resenwed to tlie 
purchaser that tlui iiLdit of i^lioofd is established by tlie contract of 
sale, without lapse of the period of option, 

* The more prevalent opinion being that the transfer is com- 
pleted in both cases by tlie contract alone, the i-igld of shoofa 
ought to belong to the fii*st purchaser alike in botli.— Sec ante, 
p. 1S:>. 
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theA/fM/ec *5 «;batement doen not exceed a third^ part of liis estate, 
oi^cTatcT^ the contract of sale is valid, and establishes a right of 
pre-emption in the partner of the deceased. Should the 
the bharc abatement exceed a third part of the deceased’s estate, 
UvS 18 coni- g^jid the other heirs refuse to ratify the sale, it is valid 

pensuted . t* i 

lor hy tho Only to such extent as is opposed to the price, and so 

price, and more as tho third of the estate will admit of ; and, 

so much . 

more of it consequently, to this extent only tho privilege oi shooja 

witWn^a operate in favour^of the partner. Some doctors, how- 

third of the ever, have maintained that the mnhahnt is good as against 

the whole of the deceased’s property, and that the slnifce 

is accordingly entitled to take tho whole, on the principle 

that no limitation to a third can affect deathbed acts, 

which are absolute and unconditional. 


The ri;;ht 
is extin- 
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eoiiU)Ound- 
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but not 
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jiarty 
thcixjin 


Sixth. If a Hlnifrr a,gree to compound liis privilege for 
a compensation, it is valid, and his claim is thereby ex- 
tinguished ; for it is a right to property, and, therefore, 
a fit subject of composition. ^ 

S<u'(>uth. If a share of joint property he sold, and the 
nliufee should liimself become zamln Vil durkf or general 
security, cither for the seller or purchaser, or if both 
should stipulate an option to the .shiffcc, his right of pre- 
emption would not be extinguished in cither case. 
Neither would it be so if he acted as agmnt in the sale 

4 ^ ^ 

for either of the parties.’' Upon this point, however, there 
is room for some doubt, founded on his apparent acqui- 
escence in the sale. 


Tlic.s/i//ce Eifjhtli. When the shufee has taken possession of the 
m^^^osbcs discovered a defect in it which existed prior 

sion may to the sale, then, if both he and the purchaser were aware 
property^ of the defect, neither has any option in the matter; but if 
fora they were both ignorant of the defect, and the sliufee 
returns the property to the purchaser, the latter has an 
option either to reject the sale altogether, or to demand 
a compensation for the defect from the seller. If, however, 
the shvfce should elect to retain the property, the purchaser 


® To whicli amount the operation of deathbed gifts is limited. 
-Post, p. 200. 

’ See ante, p. 180. 
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has, in that case, no right to cancel the sale, because th« 
share has passed out of his hands. And the Sheikh has 
said that he has no right to demand a compensation 
for the-defect; but on this latter point the more prevalent 
opinion is in favour of his claim. So also if the shtifee 
were acquainted with the defect, and the purchaser ignorant 
of it.® But if the purchaser was informed of it and not 
the slinfec, the latter only would have the right of 
rejection. • 

Ninth, If a person should sell his share in joint property 
for a specific thing which has no similar, as a slave, for 
example, and we adopt the doctrine that, in such a case, 
there is no right of pre-emption,^ nothing farther is to be 
said. If, on the other hand, w^o adopt the more prevalent 
opinion which supports the right of the ahufec on payment 
of the value, and he avails himself of his privilege, but the 
slave, for example, is found to be defective, the seller has 
a right to return him to thp buyer, and demand from him 
the full value of the share, unless prevented by some recent 
obstacle, such as a new blemish occurring in the slave 
while in his possession ; but cannot demand restitution 
of the share from the shufee, because no subsequent can- 
cellation of a sale originally valid can extinguish the right 
of shoofa. Further, should the share revert to the pur- 
chaser by a new title of i)roperty, such as gift or inherit- 
ance, he cannot return it to the seller ; nor, if the latter 
should call upon him to do so, on account of the defect in 
the price, is he bound to comply with the request. Again, 
if in the like circumstances the value of the share were less 
than the value of tlie slave, the shufee, according to the 
most prevalent doctrine, has no recourse for the difference, 
for the price to him is that which was stipulated in the 
contract. Further, if whilst the share remains in possession 
of the purchaser the seller should reject the price in conse- 


® That is, the shufee having no option in the case, the purchaser 
could not cancel the sale, hut ho would still have a right to claim 
compensation for the defect, which, when obtained, must in all cases 
bo allowed to the shvfee, in abatement of the price . — AntCy p. 187. 

® See ante, p. 183. 
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194 


shoofA. 


•quence of the defect, he cannot thereby prevent the shufee 
from exercising his right, for it was established prior to 
the rejection, and he is entitled to take possession on 
paying the value of the price, that being what the contract 
required, and the seller has merely a right to the value of 
the share from the buyer. If, again, the value of the share 
were more than the value of the price, and any new 
obstacle has occurred whilst it remained with the seller 
to prevent its return, he may have recourse against the 
purchaser for a compensation for the defect, but has no 
such recourse against the shvfce, since he took the share 
for the value of an exchange or consideration supposed to 
be free from defect. 

Case of Tenth. If a mansion is the joint property of a person 

shLrlii^^ on the spot and one who is absent, and the share of the 
the absence absentee being in the hands of a third party is sold by him, 
o^er, by authority of the absent owner, the 

a person Sheilh has said in his Khilaf that the right of shoofd is 
to have hi^ fully established ; but the contrary would seem to be the 
authority, more approved opinion, because the right of shoofd is 
dependent on the validity of sale, which cannot be esta- 
blished without the owner’s consent. If, therefore, the 
shnfee has taken possession of the mansion, and the owner 
should appear and admit his authority for the sale, there is 
no room for olijcction ; l)ut if he deny it, his assertion upon 
oath must be credited, ^id ho will recover not only his 
share in the property, but also the hire or rent thereof, 
fiom the time that possession of it was taken until it is 
restored ; and his claim for rent may bo made against the 
seller, as the primary cause of his loss, or against the 
shvfee, as the immediate agent therein. Should he elect 
to proceed against the pretended agent, and recover from 
him, the latter has no recourse against the shnfee ; whereas, 
if he sue and recover from the shnfee^ the latter has a good 
ground of recourse against the agent, on account of the 
deceit practised against him. The Sheikh has expressed 
a different opinion, but this is the most approved and pre- 
valent doctrine. 

If a person should purchase a share of joint property 
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for a hundred (doenars), and deliver to the seller an article 
equal in value only to ten, the slmfec is nevertheless bound 
either to pay the full hundred or to relinquish his claim ; 
because the price which he must pay is to be determined 
by the contract of sale, not by any subsequent arrangement 
between the parties. 

Questions connected ivith the voiding of the right of Shoofd. 

Shoofd is extinguished by a failure to institute the Shoofd is 
claim after information thereof, unless under some valid 
excuse.^® Some doctors have maintained that no delay 
can extinguish the claim unless it is expressly released by 
the party himself ; but the first opinion appears better excuse ; 
supported by traditional authority. Further, if a shufee but not 
should himself expressly relinquish his claim previous to express 
sale of the property, the right is not thereby forfeited in rclinquish- 
the event of a subsequent sale, because that would bo can- 
celling a right which has iiq legal existence. This doctrine, 
however, is liable to difficulty, and has given rise to a 
difference of opinion ; and the same difficulty applies to 
the case of a shufee being present and witnessing the sale, 
or congratulating the purchaser or the seller on the con- 
clusion of the bargain, or authorising the former to make 
the purchase ; in neither^of which cases is the right oT 
shoofd extinguished, because none of them affords a 
stronger proof of acquiescence on the part of the shufee 
than his express declaration before the sale. 

If intelligence of the sale is conveyed to the shufee in A delay 
such a manner as to establish the truth of its having taken after le- 
place, such as the concurrence of several successive reports, 
or the testimony of two upright witnesses, notwithstanding lufornia- 
which he delays to prefer his claim, pretending to distrust 
their authority, the right is forfeited, and such pretext voives a 
cannot be admitted in law. If, on the other hand, his » 

iniormation was received irom a youth under age, or from the inform 
n,f(isiky or profligate person, he is not bound to receive it, 


Ante, I). 184. 

“ On the ground of acquiescence. — See ante, p. 102. 
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does not and liis right is not forfeited by the delay. So, also, 
his right is not forfeited if the information is conveyed 
evidence, to him by only one just person, and he fails to act upon 
it, because the evidence of a single individual is not proof 
in law. 

When the jf the purchaser and shufee are ignorant of the 
price can- . . , „ . , . , . ^ 

not be as- price (having perhaps forgotten li) the right is necessarily 

the^i^ght is impossibility of delivering the price, 

necessarily and if the property ta which the right applies is in a distant 
guished country, and the shufee postpones his claim until his arrival 
Also when there, this invalidates liis title altogether. Further, if the 
It turns price paid by the purchaser should turn out to be the 
property of another person, this also, invalidating the sale, 
lias necessarily the same effect on the right of the sliufcc. 
In like manner, if both the purchaser and shifee knew the 
price to have been usurped, or if the latter only should 
acknowledge this fact, ho is thereby debarred from making 
any claim. And further, wherq a specific article stipulated 
cd prevT^' ])vico has perished previous to possession of it by 

ous topos- the seller, here also, the original contract being null, the 
thc^seUe^y right of shoojd also becomes void. This point, however, is 
the subject of doubt and difference of opinion, 
whlch^Lo^ Some of the devices for defeating the right of shoofd 
right may are as follow : — The ])roperty may be sold for a price above 
be evaded, jts value, and then something of trifling value may he 
received in exchange for it, which would compel the shufre 
to pay the full price stipulated in the contract if he chose 
to avail himself of his privilege. Again, if the property is 
sold at an excessive price, and the seller receives part of it, 
giving a release of the remainder, this also obliges the 
shufee to submit to a considerable loss or to abandon his 
claim. In like manner, if the seller transfer his share 


out to be 
the pro- 
perty of 
another ; 
or is 

known to 
liave been 
usurped ; 
or is lost 


without sale, as by gift or composition, and on a purchase 
being alleged, the buyer should admit the fact, but say 
that he had forgotten the price, in such a case hife word 
must be credited when accompanied by his oath ; and if he 
should swear, the right of shoofd would be extinguished. 
If, however, he should merely say that he does not know 
the quantity or amount of the price, that would be no valid 
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answer, and he must be required to give one more explicit*. 
The Sheikh, however, has declared that the shvfee must in 
that case be called upon to swear.^®^ 


** Literally, “ tliat the oath must be returned to the shufee” that 
is, that he must specify and swear to a price, and the purchaser s 
knowledge of it, both of which seem necessary to the validity of his 
claim. According to the Jmameea jurisprudence, when a plaintilf, 
in default of evidence, refers tlie matter to the defendant’s oath, the 
latter has the option of swearing to the iffegative of the plaiutih’s 
ass^ertion, or calling upon him to confirm the affirmative by his own 
oath {SJiuraya, p. 477), a course not open to him by the Ilamfeea 
code. 
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In disputes 
regarding 
the price 
between 
the pur- 
chaser and 
shti fee^ the 
assertion 
of the for- 
mer is pre- 
ferred ; 

as also the 
evidence 
adduced by 
him. 


Ills evi- 
dence like* 
wise pre- 
ferred in 
disputes 
between 
him and 
the seller 
regarding 
the price. 


•CHAPTEK V. 

OP DISPUTES RELATIVE TO SHOOFA. 

First. If the purchaser and shiifee differ as to the price, 
and neither of them has evidence, the assertion of the 
former upon oath is to he credited, for he is the person 
whose possession of the property is disputed, and who is 
consequently defendant in the cause. But if one of the 
parties should he able to adduce evidence this must 
necessarily ^^[uido the decision! The testimony of the 
seller, however, it is to bo observed, is inadmissible on the 
part of either. If, again, both the parties should adduce 
evidence, that of the purchaser must be preferred, although 
there is nearly equal ground for giving the preference to that 
of the slmfee, who is oiit of possession and therefore the 
plaintiff in the cause.^ If the difference as to the price is 
between the seller and purchaser, and only one of them 
has evidence, such evidence, by whichever of them it is 
produced, must guide the decision. If, on the other hand, 
evidence is adduced by both parties, the Sheikh has declared 
that the case must be decided by casting lots. But this is 
attended with difficulty, for the casting of lots is a method of 
decision strictly conffned to cases of perfect equality on both 
sides, which cannot be said to exist in this case, for there 
is a general rule with regard to contracts of sale that where 
the thing sold is still in existence the word upon oath of 


* There was a dffierence upon this point among the Hanijite 
doctors also — Ahoo liuneefa and Moohammnd supporting the evidence 
of the slmfee^ while Ahoo Yoosuf was in favour of that of the pur- 
chaser. — See Kmiilton's Hedey a, vol. iii. p. 578. 
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the seller is to be credited, whence it follows that when both 
adduce evidence that of the purchaser must be preferred ; “ 
and when the price is thus determined, it rests with the 
slmfee to make his choice cither to take possession at that 
price or to relinquish his right altogether. 

Second. If one of the partners in joint property should 

allege that he has sold his share to a stranger, and the wk^w- 

stranger denies the purchase, the Sheikh has said, in the y® 

Khilaf, that the apparent acknowladgment involved in share, this 

the suit of the seller is sufficient to sustain the right of 

• , , ^ ledgment, 

slioofa in his partner. But this decision has been ques- though 
tioned on the ground that Hhoofd is dependent on the 
establishment of purchase. It nevertheless appears to be chaser, 
most generally approved, and is supported by the common found^ 
rule of law, that the acknowledgment of a possessor is valid thashufee's 
as against himself. 

Third, If one of two owners in joint property should 
claim the right of rdioopt against the other, by asserting aodmutual 
priority of purchase, which the other denies, the word 
the latter upon oath must be credited, and it is sufficient nersiound- 
if he merely swear that there is no right of hhoofd as oJity ot^' 
against him ; and he cannot be required to swear that his purchabc. 
purchase was not subsequent to^that of the claimant. 

If, again, both the partners should allege priority of 
purchase respectively, and consequently a right of shoofd 
over the share of the other, as in that case they are both 
equally claimants, if neither of them can adduce proof, 
each must be called upon to swear in refutation of the 
other’s priority of purchase, which being done, the property 
is established between them as before. Further, should one 
of the partners adduce evidence in general terms to prove 
merely his purchase, still no decision can be given in his 
favour, as in the matter of priority he has no advantage over 
the other. If, however, there is testimony in favour of one 
as to his priority of purchase, this must necessarily determine 
the decision ; but if both adduce proof of their purchase in 
general terms without assigning any dates, or of the 


Sec Tm. D., p 01). 



200 


shoofA, 


purchase of both being on the same day, there can be no 
preference to either. If, again, the witnesses of each 
should testify to his priority of purchase over the other, 
some doctors have said that recourse must be had to lots 
for deciding the case ; while others maintain that the 
claims of both the parties must drop, and the property 
remain in partnership as before. 

Continued Fourth. When a claim of shoofd is made by one of the 
partners on the groaind of a purchase, and the other 
alleges that he acquired his share by inheritance, and both 
parties offer evidence of their assertion, the Sheikh has 
declared that a reference must be had to lots by reason of 
the perfect equality on both sides. If, however, the 
defendant should plead that the possession of the claimant 
is in virtue of a deposit by the owner, and both parties 
should offer proof, preference must be given to that of the 
shiifee, or claimant; because deposit does not controvert 
the establishment of purchase, If, on the other hand, 
the witnesses of the claimant should merely testify to the 
purchase generally, while those of the other party testify 
that the depositor, being in possession of the subject of 
dispute, made the deposit of it subsequently to the alleged 
purchase, the Sheikh has said that preference must be 
given to the proof of deposit,^ with this further proviso, 
that the depositor is to be written to, and that if he 
confirm the statement, judgment is to be given in terms 
of the proof, and for rejection of the shvfee's claim ; but if 
he should deny the statement, judgment should be given in 
terms of the shufee's evidence, and consequently in his 
favour. If, again, the witnesses of the shufee should 
testify that the seller sold at a time when he was actually 
proprietor, while those for the deposit merely testify to it 
in general terms, the witnesses produced by the shufee are 
to be preferred, and there is no occasion for any reference 
to the alleged depositor. 


® For, though the property were deposited, it might be subse- 
quently purchased from the owner by the trustee. 
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Fifth. If both the seller and purchaser of a share in Concur- 
, . . . 1 T • i 1 1 j 1 • n rence ot 

joint property unite in declaring that the price was usurped, the seller 

while the shvfee denies the assertion, his word is to 

credited without any necessity for his oath, unless they do bar to 

assert his knowledge of the usurpation. ^ 


^ The price may have been an animal, or a piece of cloth, or a 
jewel,” {ante, p. 183 ,) and so have been usurped, in which case 
the sale would bo invalid, and if so there could be no right of slioofn, 
but the concurrence of the seller and purchaser as to that fact is 
nc^ proof against the shufee. 




BOOK IV. 

OF HEBBAT, OR GIJFTS. 

CHAPTER I. 

INTRODUCTOEY. 

Tleha, or gift, is a contract by which the property of a Definition, 
substance^ is transferred immediately and unconditionally, 
without any exchange, and free from any pious or religious 
purpose on the part of the donor and it is sometimes 
termed in law nnhidut and dtec'ut. This contract requires How con- 
declaration and acceptance, Avith seizin or taking posses- 
sion.® By declaration is here to be understood every word 
that serves to express a transfer of property as above 
described, such as I have given ;^ou,” or I have made 
you the proprietor of this.” But tlie contract is not valid 
except when proceeding from a person who is of full ago, 
sound understanding, and unrestrained in the use of his 
property.'^ 

The donation of a debt, or what rests on the obliga- Gift of a 

tion of another, is not valid to any other than the debtor yaUdto^any 

or person by Avhom it is due, according to the most other than 

approved doctrine, by reason of the condition already men- ^ ^ ’ 

tioned, that it requires possession to complete it ; whereas, iq whom 

if made to the debtor himself, it is quite valid, and operates it is a re- 
lease. 

* Ayn : Res prsesens ; Rei substantia, essentia. — (Frey tag.) 

^ This distinguishes it from wuTcf. 

® Kuhz, inf of huhuzu, cepit. — (Freytag.') 

^ According to Allainee, in liis Tuhreer, the donee must also be of 
mature age and intellect ; but this seems inconsistent Avith what is 
said hereafter of gifts to minors. 
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fts a release of the debt ; a release not requiring accept- 
ance, according to the most approved opinion. 

Gift not No decree can be given for a gift until it is completed 

wiUiour seizin or taking possession. Yet, if the donor should 

seizin hy acknowledge the gift and delivery of possession,® judgment 
’ must be given against him on his own acknowledgment, 
donor die though the thing given may be still in his hands ; and any 
seiz^in^the Subsequent denial of it cannot be received, 
giftreverts If the donor should die after the contract, and before 
tate. possession has been taken of the gift, it falls back into his 
inheritance. 

Permission Permission of the donor is a condition of valid seizin ; 
a^con(ntion thing given be taken possession of without his 

of valid permission, it is not transferred to the donee.® But if a 
scizm. thing be given which is already in the hands of the donee, 
that is sufficient, and the donor’s permission to take 
possession is not required, nor is it necessary that any 
time should elapse to enable the donee to repeat his seizin, 
as some of our doctors have said. 


Gift by a 
parent to 
his child of 
a thing in 
his own 
possession, 
complete 
by the con- 
tract. 


Gift of 
mooshda 
valid. 


When the father or grandfather of a little child has 
made him a gift, it is complete and binding on the donor 
by the contract itself, because seizin by the guardian is 
seizin on his part. But if any other than the father or 
grandfather of the child should make him a gift, the 
donor’s possession would not be sufficient, whether he 
have power over the child or not ; ^ and the legal guardian 
or the judge must obtain power over the gift in order to 
complete the right of the child. 

The gift of mooshda or a share in joint and undivided 
property is lawful, and seizin of it is to be taken in the 
same way as seizin in sale.® And if a thing is given to two 


* Ikbaz, causal form of kuhz. 

® Even, according to the author of the Tulireer, though the donor 
were present at the time. 

^ According to the other sect, possession of a gift to a minor 
may bo taken by any person in whose family ho is living. — D., p. 530. 

® That is, by mere suiTender or vacating by the donor. Accord- 
ing to Allarnee, in his Tukreer, this is sufficient in all cases of gift 
where the subject is immoveable ; where it is moveable, actual 
transportation or removal seems to be required. 
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persons jointly, and they both accept and both take pos- 
session, each donee becomes the proprietor of the portion 
given to him. If, again, one only of them should accept 
the gift, and take possession, while the other refuses, the 
gift to the acceptor is valid.® 

A ‘father may lawfully give a preference to one child A father 
over another in gifts and presents ; but it is accounted Loreto one 
abominable in him to do so. child. 

After possession has been taken of a gift, it cannot be Gift to 
lawfully retracted when made in favour of parents, accord- Jion*Jamiot 
in^ to general agreement, nor even when the donee is any be revoked; 
other relative by consanguinity of the donor, thougli on this 
point there is some difference of ojunion. But if the gift to a 
be to a stranger, it may be retracted at any time, so long niay"bTro- 
as the substance of the thing given is in existence. After voked. 
it has perished, there can be no retractation. In like Exception, 
manner, a gift cannot be retracted if anything lias been 
received in exebange for it, though the exchange should 
he of little value. Whether, again, mere use by the donee 
has the effect of doing away with the donor's power of 
retractation, is a question to which some lawyers have 
answered in the affirmative, whilst others have denied that 
effect ; and their opinion is the more reasonable and 
approved. • 

Presents to relatives, find especially to children, are iX^sentsto 
highly proper and becoming. In presents to children, re- 
equality should he observed. Further, it is ahominahle in lativespro 
_ __ __ __ per and 

^ The whole doctrine with regard to moosMd is opposed to that 
of the other sect —-/I., p. 515. 

The regulai* forms of retractation of gifts, according to tlic 
author of the Tnhreer, are that the donor should say, “ I liave 
retracted,” “ I take back my gift,” or “ demand its restitution,” and 
all similar expressions, which sufficiently establish tlie retractation 
without any decree of the judge, for tliis is by no means required for 
its confirmation ; whilst, on the otlier hand, mere re-assumption of 
the gift from the donee, without some other proof of revocation on 
the part of the donor, does by no means constitute this act in law ; 
and should he die without aifording any other proof of his intention 
to retract the gift, it is still, although found in the donor’s possession, 
the lawful property of the donee. — From MSS. of the translator of 
the first voliune of the Im. D. 
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a wife to retract a gift made to her husband, and in a 
husband to retract a gift made to his wife. Some doctors 
have considered a husband and wife in respect to their 
mutual gifts on the same footing as kindred by consan- 
guinity ; but the first opinion appears to be better supported 
by analogy. “ 

" According to tlie other sect, the marriage relation prevents tlie 
revocation of gifts. — £>., p. 626 . 
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OF THE LAWS OF GIFT. 

These are compreliended in tlie following cases : — 

First. If a person should make a gift, put the donee Sale by^a 
in possession, and then sell it to another, the sale is thing al- 
invalid if the donee were a relation by consanguinity ; so 
also though ho were a stranger, if he had given anything the donee 
in exchange for the gift. But if the donee were a stranger, 
and had not given anytliing in exchange for the gift, some norvalid?’ 
have said^that the sale would be void, as of a thing not the 
property of the seller, while others maintain that it would 
be valid, because he has the power of retractation ; but the 
first opinion is best supported.^ If, however, the gift 
were invalid, there is no doubt t^liat the sale would be 
good in both views of the cip.se. And the effect would bo the 
same with respect to the sale by an expectant heir of property 
belonging to his ancestor, when he believes the ancestor 
to be alive ; for if it should prove that he was actually 
dead at the time, the sale is valid. So also in the case of 
a bequest by a person of his slave whom he had eman- 
cipated, if it should prove that the emancipation was in- 
valid, the sale would be good. 

Second. If there has been any delay after the contract The trans- 
in giving possession of the gift, but possession is at length perty^in^fT 
given, the transfer of property is to be decreed as having gitt dates 
taken effect from the time of seizin, not from the date of time of 
the contract. It is not so in the case of a bequest; for taking pos- 
there the transfer is to be decreed as having effect from the 


See ante, p. 205, note 
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(Jeath of the testator, if the bequest is accepted by the 
legatee, and not from the date of taking possession, though 
there should have been some delay in taking it. 

When the Third, If a person should say, “ I gave, but did not put 
mUs^he' possession, the word is with the donor, but the 

but donee may demand his oath if he insists that possession 
livery, his was given. So also if a person should say, I gave him 
wordttobeand made him the propietor of it,” and then deny the 
giving possession; far it is possible that he may have 
made the first statement, supposing that seizin was not 
necessary to make the donee proprietor of the gift. 

On retrac- Fourth, When a person has retracted a gift and finds 
gift^th^c ^ defective, he lias no claim to any compensation on 

donor is accouiit of the defect. If the gift has increased, and the 
to compen- hicreasc is of such a nature as to be united to the original, 
Ration for it belongs to the donor. But if the increase be separated 
from the original, as tho fruit of a tree, or the child of a 
slave, and if it be entirely new;, it belongs to the donee, 
while if it were formed, or in existence at the time of the 
gift, it is the property of the donor. 

Kctrac-tJi- Fifth, When a person has made a gift in general terms 
by^acoqa- there is no condition or obligation on tho part of the donee 
anceofany to give any gratuity in rpturn. Still if ho should do so, tho 
subscepfe^nt donor would thereby be debarred from retracting the gift, 
to the gift. If again a reciprocal gratuity were actually stipulated for 
at tho time of tho contract, the condition would bo valid, 
whether the article to bo given were indefinite or particu- 
larly specified, and the original donor would retain his 
power to retract until the stipulated exchange were actually 
delivered to him. When the stipulation is entirely 
indefinite as to the quantity, the donee may make any 
return, however small in value, and should tho donor 
accept and take possession of the exchange, he is no longer 
at liberty to retract his gift. Further, the donee cannot 
be compelled to make the stipulated return ; nay, he is 
absolutely free in the matter, and if the gift should perish 
or suffer any injury in such circumstances, he is in nowise 
responsible for the loss or injury which has occurred while 
tho thing was actually his property ; although upon this 
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point there is some room for doubt, on account of tlio^ 
stipulation for an exchange. 

Sixths When the gift is of a piece of cloth, and the C^se of a 
donee has dyed it, this, according to those doctors who think eSbJinjr 
that use by the donee of the subject of the gift debars the fhetn)ytlio 
donor Trojn retracting it, has the effect of preventing the 
retractation ; but if we agree with those who say that use 
of the gift is no impediment to its retractation though the 
donee is a stranger,® he becomes in the event of such 
resumption a partner with the donor for the value of 
the"^ dye. 

Seventh. When a person has made a gift, being 
dangerously ill at the time but afterwards recovers, the „ess valid 
gift is valid. If, however, he should die of the disease, 
and the heirs refuse their assent to the gift, it is valid only donor's 
to the extent of a third of his estate, according to the best estate, 
traditional authority. 

® The more approved opinion. — Ante^ p. 205. 


PART II, 


P 




BOOK V. 


OF WOOKOOF' AND SUDUKAT, OF AlTllOnXIATIONS 
AND ALMS. 

CHAPTER I. 

OF WUICF, OR APPROPRIATION." 

Section First. 

Introductory, 

WuKF is a contract the fruit or effect of which is to tic up Definition 
the original of a thing and to leave its usufruct free. The 
only express word by which it can bo constituted is Dow con- 
“ TFu/cz(fto/^ ‘‘I have appropriated;” for with regard to 
Hurmmto,^' “ I have consecrated,” and SiidduktOy' I 
liave bestowed,” they are not sufficioiit to constitute wukf 
without accompanying circumstances, as by themselves 
they are susceptible of another interpretation besides wukf. 

If, however, they are used with the design of constituting 
wukf they arc obligatory on the conscience of the person 
employing them without any circmnstances to fix their 
meaning. And if he should actually acknowledge that he 
used them with that design, judgment should be given 
against him in terms of his acknowledgment.® It has been 
said, indeed, that if he should say, Iluhhusto^ o suhbultof^ 
wukf would be constituted even without any circumstances 

* Plural of uvirf. 

® Literally, detention, 

^ That is, when completed by giving possession. 

* Increased conjugationj from hoobsy which has the same meaning 
as wulcfy and is used instead of it by the followers of Malik. 

^ * From suheely a way. 
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Not obliga- 
tory till 
possession 
is given. 

When 
made in 
death ill- 
ness valid 
only to the 
extent of a 
third of 
deceased’s 
property. 


The wuhf 
of a bhcep 
includes 
the exist- 
ing wool 
and milk. 


* to point their meaning, because He on whom be peace has 
said, “ Huhbis vl ustd o subhil nl thoomrut ” (“ Tie up the 
original and give way to the fruit”). Others, however, 
have maintained that there would bo no mikf in the case 
without corroborative circumstances, as the words by them- 
selves would not commonly be so understood ; and this is 
the more approved opinion. 

The contract is not rendered obligatory except by 
giving possession ; “ but when so completed it cannot be 
revoked if made in health, and even when made in dpath 
illness it is equally valid if allowed by the heirs, though, 
if disallowed by them, it is valid only to a third of the 
deceased’s estate, in the same way as a gift or a muhabat'^ 
in sale. Some of our doctors insist that it should bo 
sustained out of the whole of the estate; but the first 
opinion is the more approved. If one in death illness 
should make a tritlf, a gift, a mnhahai sale, and also 
emancipate a slave, and neitln'i* of the acts is allowed by 
his heirs, all are valid if they can be carried intp effect out 
of a third of his estate. Otherwise, they are to bo pre- 
ferred according to priority of date, and efi'ect given to each 
in order until the third of the estate is exhausted, after 
which anj that remain arc void. The same rule is to be 
observed when a man has mad(,‘ bequests in excess of a third 
of his property. If the priority cannot be determined, some 
of our doctors maintain that the third should be ratcably 
divided among the different objects ; but the better opinion 
seems to be that the question should be determined by lot. 

If a man should appropriate a sheep, the wool and 
milk existing at the time are included in the ivnkf, unless 
specially excepted, from a regard to custom, and as would 
be the case if the animal were sold. 


* Ikbax. See ante, p. 204. Not required by the Hanifitea. 

’ Where tlie price is inadequate, there is said to be muhabat in 
tRe transaction. 
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Section Second. 

Conditions. 

These are of four kinds. 

First. Conditions that relate to the mowkoof^^ or thing 
appro;^riated, which are also of four kinds. It must be a 
substance, the property of the ai)propriator, capable of being 
used without being consumed, and also capable of being 
delivered. Hence, the wukfot anything which is not in ayn, 
or distinctly specified, as deyn or indeterminate things, is not 
valiS.^ So also if one should say, I have appropriated a 
horse, or a mansion,” without mentioning some one in parti- 
cular, the wukf would be invalid. Hut the appropriation of 
akavy or lands and houses, of clothes, furniture, lawful instru- 
ments,^^ and generally of everything from the use of 'wliich 
any benefit can be lawfully derived with the preservation of 
the thing itself, is quite valid.^^ So also the ?r?//i/of a trained 
dog or of a cat, from the po^ssibility of employing them for 
some useful purpose. Hut the wuKf of a hog is not valid, 
because if cannot lawfully be the property of a Mooslini, 
nor of an absconded slave, because he cannot be delivered. 
Whether, again, deenars and dirhems can be validly 
appropriated, is a question wdiicli some of our doctors have 
answered in the negative ; and their opinion is the most 
manifest, or best supported by traditional authority, because 
they are things from which no benefit can be derived except 
by spending them. Others, however, insist that the appro- 
priation of them is valid, because some advantage from 
them may easily be imagined, with preservation of the 
originals. If one should appropriate a thing wdiich is 

® Past participle of ivukf. 

® For the meaning of deyHy as distinguished from ayUy see Jm. /A, 
p. 00, note ■). 

For such as are unlawful see Im. Z>., p, »‘i. 

According to the Hanifites, no moveables, unless attached to 
lands or houses, except beasts of burden, weapons of war, and 
things which it is customary to appropriate, can be made the subject 
of wukf. — 7A, p. 601. 

Money usually falls under the head of deyn or indeterminate 
things, and must, tlierefore, be made ayUy by actual production or 
specification, before it can in any view be made the subject of KuJef, 


Conditions 
that relate 
to the thing 
appropri- 
ated. 
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^not his own, the wuhf would not he valid. But if the real 
owner should sanction the appropriation, that would give 
it validity according to some of our doctors, the sanction 
being tantamount, in their opinion, to a new appropriation. 
And the wuhf of a mooshdd, or undivided share in a ^thing, 
is valid, and possession of it is to he taken in the same 
way as in a case of sale. 

Conditions Second. Conditions that relate to the ivaldf^^^ or appro- 

relate pnator. And of hiili it is required that he bo of full age, 

propriator. sound understanding, and unrestrained in the use of Ais 

property. With regard to one who has attained to ten 

years only, there is room for doubt, as there is a report 

which favours the legality of charity by such an one. But 

the preferable opinion seems to be that appropriation by 

him is forbidden, because the inhibition under which ho 

is placed by reason of his youth is not removed until ho 

has attained to puberty and discretion. 

rieniay It is lawful for an appropriator to retain the super- 

rerene^the iiilcndcnce of the wuhf to himself, or to appoint another 

Ruperinten- to the office. If he has not appointed any superintendent, 

himseiror office belongs to the person on whom the settlement 

appoint has been made,^^ because the right of property is vested 

another. * i • 

in him. 

Conditions Third, Conditions that relate to the mowkoqf alehi, or 
person on whom the settlement is made. And in him 
persons for three Conditions are required. He must be in existence, 
hencht the capable of owning property ; he must be distinctly 
appropria- indicated ; and he must bo one on whom it is not unlawful 
to make a tvukf. Hence, if one should make a settlement 
beginning with a person not in existence, as for instance, 
one to be born, or a foetus not yet separated from its 
mother, the wukf would not be valid. But if it were in 
favour of one not in existence, in succession to a person 
actually in being, it would be quite good. Where, again, 


tion IS 
made. 


Present participle of uukf. 

When the appropriation is for the benefit of persons, I use the 
word settlement t as in the Digest^ though the original word is the 
same. 
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a commencement is made with one who is not in existence,* 
followed by a person in being, some of our doctors main- 
tain that the wukf is not valid, while others insist that it 
should be sustained so far as concerns the person in being; 
but tl^e first opinion is the more approved. So also where 
the person first in order is one who cannot bo the owner of 
property, and ho is followed by one who can; but here 
there is some room for doubt, though the better opinion 
seems still to be that which is against*tho wuJif. A settle- 
ment in favour of a slave is not valid, and the thing appro- 
priated cannot be made use of by his master, which would 
bo contrary to the intention of the approi)riator. 

A wukf for juusalik,^^ or works of general utility, such 
as bridges and musjids, or places of worship, is quite 
valid; for such a tvtihf is, in truth, a seltlemeiit on all 
Mussulmans, though some only can participate in their 
advantages. 

A MoosUm cannot make a settlement on an alien Approprln- 
cnemy, though his blood relation ; but ho may make it on in 

a zimmee, or infidel subject, even though a stranger, or in 
no way related to him. Yet an approiuiation by him for enemy or 
Jewish sjmagogues or Christian churches is not valid. So, 
also, if ho should make an appri)priation in favour of not valid. ’ 
fornicators, or highway robbers, or drinkers of wine, or 
for the copying of what are now called the Toivreet and 
Injccl (the Law and Gospels), for they are altered or 
perverted versions. But if the appropriation were by an 
infidel it would be lawful. 

If a Moosllm should make an appropriation for the Appropna- 

1. X X tioTis Tor 

poor, it is to be applied for the benefit of poor Mooslims the poor, 

only, to the exclusion of all others : and a similar appro- 

priation by an infidel is to be applied in like manner to the 

poor of his own persuasion. 

An appropriation in favour of Mooslims is to bo applied Mooslims 
for the benefit of all those who pray tow^ards the Kihlah}^ desenbod. 
But one in favour of the moomineen, or true behevers, is ■ 

ri. of musluhuty commodum, res conveniens. — {Freytag) 

Mecca. 
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^0 be applied only for the benefit of the followers of the 
Twelve Imams.^^ Some, however, maintain that it is for all 
those who abstain from grave offences against the law ; but 
the first opinion is the more approved. If the appropria- 
tion be for Sheeahsy it is to be applied to Imameeans and 
Jaroodians, to the exclusion of all other Zeydeeans. In 
like manner, whenever the mowkoof alelii is described by 
a particular relationship, all those who come within it are 
hold to be included In the benefits of the tvukf ; so that if 
the wnkfis on Imaineeam, it is for all the followers oftthe 
Twelve Imams. In like manner, when it is for Zeydeeans^ 
all those who assert the Imamship of Zeyd^ the son of Ahjy 
are included. So, likewise, when the connection is rela- 
tionship to a particular ancestor, all those lineally descended 
from him by their fathers are included. As, for instance, 
Ilashcmeesy who comprehend all those descended from 
Hashem, through Aboo Talib, Ilarith^ Abbae^ and Aboo 
Lnhab ; or Talibees, who comprehend the descendants of 
Aboo Talib, on whom be peace, both males ai^d females 
participating if connected with him on the side of their 
fathers, from a regard to custom ; though upon this point 
there is some difference of opinion. 

Who are If One should make an appropriation for neighbours, 
nciglibours a reference must be made to custom for determining who 
are to be included.^® Some say, however, that any one 
whose house is within forty cubits is a neighbour, and this 
opinion is good, or well supported ; while others maintain 
that the meaning of the term extends to all the occupants 
of forty houses on either side ; but this opinion is now 
abandoned. 

Wukfhr If one should make an appropriation for a musluhut, or 
object of general utility, which has ceased to be used, 
longer it is to be applied to any good and pious purposes. And 
applied to purposes generally, it is to be expended on 

Athna-asheriat ; literally, twelve -eans. 

Jeeran. 

According to the Hanifites, all who worship in the same 
Musjid. — p. 579. 

^ Woojooh-ool’hirr. 
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the poor and indigent, and in any other way by which aa 
approach is made to Almighty God, 

If one should make an appropriation for the Btmee Wukf fov 
Tumeem, it would be valid, and should be applied to any 
of th^m who can be found. Some say, however, that such valid, 
an appropriation is not valid, because the persons referred 
to are unknown; but the first opinion is more in con- 
formity with our way or doctrine. A wukf in favour of a 
zimmee or infidel subject is lawful, because it is a transfer 
of, property, and is like a permission to take the usufruct. 

Some say, however, that it is not valid, because it implies 
a pious intention, and is good only when made for the 
benefit of a parent ; while others maintain that it is good 
when for the benefit of any relative. But the first opinion 
(which sustains it generally) is the most approved. So 
also a settlement in favour of an apostate is valid, while 
there is some doubt as to one in favour of an alien enemy, 
the more approved opinion^ being entirely against it. 

If a plan should make an appropriation without men- '^ukf not 
tioning its objects, the appropriation would bo void. So Jhc 
also where the objects are not distinctly specified, as if he is not pn)- 
should say, “For one of these two,” or “ For one of the 
two Mushhidsf^^ or “two F weeks , the whole would 
be void. ^ 

If one should make a settlement on his children, and ^Settlement 
his brethren or his kindred, so general an expression 
requires the participation of males and females, and of the 
near and the remote, with equality of partition among 
them, unless some order or detail is made a condition, or all equally, 
some one is specially indicated. If the settlement were on 
maternal and paternal uncles, they would share equally 
together. But if it were for the nearest of mankind to 
him, his parents and children, how low soever, should first 
be taken, and so long as one of them survives none other 
of his relatives can be allowed to participate. After those 
above mentioned, when they all fail, the grandparents and 
brethren with their children, how low soever, would be 


Sepulchres of Aly and Hoossoin. 
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<?ntilled ; and after them paternal and maternal uncles in 
the order of inheritance ; all (in each class) participating 
equally, unless some are specially mentioned in detail. 
Conditions Fourth, Conditions that relate to the wuhf itself, which 
tothetTw/// number. 1st, it must bo perpetual ; 2nd, absolute 

which are and unconditional ; 3rd, possession must be given of the 
mowJcoof or thing appropriated ; and, 4th, it must be 
entirely taken out of the wakif or appropriator himself, 
niustra- So that, if the appropriation is restricted to a particular 
time, or made dependent on some quality of future occur- 
rence, it is void. So also when made in favour of persons 
who will probably fail, as, for instance, if one should make 
a settlement on Zeyd, with a restriction to himself,or extend 
it only to generations that will probably fail, or say gene- 
rally, for his successors,’’ without mentioning what is to 
be done after they fail, — in all these cases it is maintained 
by some that the wuhf would be entirely void ; but others 
insist that due course should he given to the purposes 
actually named, which seems more reasonable^ Then, 
when they do fail, the property will revert to the heirs oi* 
the walcif or appropriator ; but some of our doctors main- 
tain that it reverts to those of the moickoof alehL The 
first opinion, however, , is best supported by traditional 
of the authority. If one should say, ‘‘ J have appropriated when 
second ; beginning of the month has come, or if Zeyd shall 

of the anivef the appropriation would not bo valid. Seizin is a 

third ; condition of the validity of wuhf. So that, if one should 

make an appropriation, and die without giving possession, 
the subject of it would be part of ]}is inheritance. But if 
it were in favour of his young children, his own possession 
would be possession on their behalf. So also in the case of 
a grandfather on the father’s side. But with regard to a 
wusec or executor, there is some room for doubt, though the 
validity of the settlement in such a case is better sup- 
ported by traditional authority. 

If ^ person should make a settlement on himself, it 
fourth. would not be valid. So also if it were first on himself and 
then upon another, though some maintain that it would 
be void only with respect to himself, and valid with regard 
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to the other; the first opinion, however, is the more approved^ 

In like manner, if the settlement were on another, with a 
condition for the payment of the wakif's debts or current 
expenses, it would not bo valid. But if one should make an 
appropriation for the poor and should himself subsequently 
become poor, or for lawyers, and himself become a lawyer, 
there is no objection to his participating in its benefits. 

If one should make an appropriation with a condition Conditions 
that the property is to revert to him* in case of noed^the the wutj: 
condition would be valid, but the wnkf void, and the 
property would remain in the condition of a hoohs^^ until 
the occasion should arise, while if he should die it would 
go to his heirs. And if ho made it a condition that he 
shall have the power of excluding whomsoever ho may 
please, that would invalidate the wnkf. But if the con- 
dition were that he may add to those in Avhose favour the 
appropriation has been made some yet to bo born, the con- 
dition would be lawful, whether the appropriation were for 
others or his own children. If, again, the condition were 
that he may make an entire transfer from those on whom 
the settlement has been made to others subsequently to 
come into being, that would not be lawful, and the wnkf 
would be void. Some have said that when one has made a 
settlement on his young ^children, he may lawfully make 
others to participate with them without reserving any express 
power to that efiect ; but this opinion is not to be relied 


upon. 

The seizin which is required is that of the first of the l^ossession 
mowli'oof alchi, or persons for whom an appropriation ib ordertidii- 


made ; 
steps. 


and all regard to possession ceases in the subsequent cient,\vliicn 
In the case of an ajipropriation for the poor, or for particular 


lawyers, a kityifim^^ or superintendent must bo appointed to Persons ; 

i. 1 • 1 -1 • .1 I. ^ « but when 

take possession, while in the case of an appropriation for it is for the 


a musluhut, or useful purpose, the creation of the ivnkf is 
sufficient, the condition of acceptance being entirely dispensed must bo 
with, and as to possession that of the Nazir or superin- 


tendent is sufficient. If one should appropriate a mmjid 


^ Seepoiff, p. 220. 


See Z)., p. 587, note b 
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ar place of worship, it is valid though only one person 
should pray in it. So also if the appropriation is of a 
cemetery, it becomes a wiikf by the interment in it of a 
single corpse. But though people should pray in a 
musjid, or bury in a cemetciy, without the formal words of 
wiikf being pronounced, neither would pass out of the 
property of the original owner. So, also, the result would 
bo the same, though the proper words were used, if 
possession were not also given of the subject of the wukf. 


Section Thied. 


The right 
of property 
iii thaindf 
is trans- 
ferred to 
the mow- 
hoof alchi. 


How a 

the way of 
God ’’ is to 
be applied. 


In a wukf 
on chil- 


AppeiidcujCH, 

First, The wulf or subject of appropriation is transferred 
so as to become the property of the moirkoof alehi, for he 
has a right to the advantage or bcnellts to be derived from 
it, and the prohibition to sell does not negative his right of 
property in the substance, any n^ore tliaii it has that effect 
in the case of an oom-l-walud or mother of a child ; and 
indeed, the sale of the wulf is sometimes in a maimer 
valid, as will be seen hereafter. If then a person should 
appropriate his share in a slave, and subsequently emanci- 
pate him, the emancipation would not be valid, because the 
right of property in the slave ha^ passed out of him ; but 
neither would it be valid if the mou'hoof cthdti should 
emancipate the slave, because of the right which future 
generations have in the slave. 

Second. When a person has made an appropriation “In 
the way of God,’' it is applied to whatever is productive of 
reward in a future state, such as religious warfare, the 
greater and lesser pilgrimages, and the erection of Miisjids 
or places of worship, and bridges. So, also, if he should say 
“ In the way of God, and way of reward, and way of good,” 
the purposes are all considered as one or the same, and 
there is no necessity for dividing the proceeds of the umkf 
into three different parts. 

Third, When a man has made a settlements^ “ on the 


See antej p. 214, note 
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children of his children/’ the children of sons an^ dren’s chil- 
daughters participate, both males and females, without any 
superiority of one over another. But if he should say f^ons and 
those among them who are lineally related^^ to me,” the partm>aL 
children of daughters would not be included. And if the equally, 
settlement were ‘^on his children,” it should bo applied 
only to the children of his loins, the children of his children 
being excluded. Some maintain that they would all 
participate together ; but the first opvaion is more agreeable 
to traditional authority, for by the word child, the child of 
a child would not generally be understood.^^ And if lie 
should say on my children and children of my children,” 
it would be confined to two generations. While if ho said 
on my children, and when they fail, and the children of 
my children, then to the poor,” the would be for his 
children, and though on their failure some of our doctors 
are of opinion that the proceeds should be expended on the 
children of his children, and only when they fail on the 
poor, yet others maintain that the proceeds arc not to be 
expended on liis children’s children, for they arc not 
comprehended in the ivukf. their failure being only a 
condition of the application to the poor ; and this opinion 
is more likely to ho right as being more conformable to 
the grammatical construction of the words. 

Fourth. When a person has made a intlf of a muhjid, The 
and it has fallen to ruins, or the village or uiuhullah 
(district) in which it is situated has gone to decay, the cease to he 
property does not revert to tlie appropr'mtor ; nor does the JJ^^ugh the 
space of ground on which it was built cease to he widf, nor musjid 
can it he sold. to decay. 

Fifth. If the mansion belonging to a wvlf should fall Same rule 
into ruins the space would not cease to be tvnhf nor would J-PP^icable 
its sale be lawful. But if dissensions should arise among sion, 
the persons for whom it was appropriated, insomuch as to 
give room for apprehension that it will be destroyed, its sale 


^ An iiifiection of the word nusuh is here employed, on which 
the distinction depends. 

» See 570 
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"njould be lawful. And even though there should be no 
such dijSFerences, nor room for such apprehensions, but the 
sale would be more for the advantage of the parties inter- 
ested, some are of opinion that the sale would be lawful, 
but it would rather seem that it ought to be forbidden. 
And if palm-trees are rooted out of appropriated ground, 
the same persons would say that it may be sold, on the plea 
that no benefit can otherwise be derived from it ; but others 
are of opinion that it cannot lawfully be sold in such 
circumstances, from the possibility of turning it to some use 
by letting it on hire; and this opinion seems the more 
reasonable. 

Query Sixth, Wlien the first generation has granted a lease 

thcl^aseof for a certain term, and all die in the midst of 

a wukfi^ the term, then if we can say generally that all leases are 
bj^deatlfof cancelled by death, nothing farther need be said in the 
the lessees, matter ; if wo cannot go so far as that generally,^’' then 
it may be asked whether it has t^iat effect in this particular 
case, and there is room for doubt as to the proper answer 
to be given to the question. But it is more agreeable to 
traditional authority to say that it is cancelled, for we have 
already explained that this -pai't of the term does not really 
belong to the lessors. The second generation would 
therefore have an option either to cancel the remainder of 
the lease, or to grant a new lease, leaving the tenant to have 
recourse to the estates of the first generation for so much 
of the term as belongs to the second. 

In a wu/ff Seventh. When a man has made a wnkf for the benefit 
poorl^those applied to the poor of the town who 

present in are present. In like manner when a wukf is for the descend- 
are of Aly the income is to be similarly applied to those of 

under- them wlio are present. So also, when it is for the children 
or descendants of an ancestor who are scattered in different 
places, the income is to be applied to those extant, and there 

^ There are different opinions on the subject, some saying that 
it is cancelled by the death of the lessor, some by that of the lessee, 
and others that it is not cancelled by the death of either, which 
last is the opinion of the moderns, and most approved. — Shuraya, 

p. 220. 
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is no necessity for following into difficult idaccs those wLq 
are not present. 

It is not lawful for the mowkoof aleJii of a female slave Not lawful 
to have connection with her, for she is not his sole property, 
but if he should get her with child the child would bo free akhi of a 
without any liability on his part for its value, as a person 
cannot be creditor to himself. With regard to the mother have con- 
Bome of our doctors maintain that she ^vould become an 
oom-i’-wulad, and bo therefore entitled to emancipation on 
the death of the child’s father, his estate being liable for 
her value to tlie person next in succession. But this 
opinion is open to doubt. It is quite lawful to give a female 
slave who is the subject of an appropriation in marriage, and 
her dower will belong to the moivkoof ahhi, for this is an 
advantage arising from the ivulfy in the same way as the rent 
of a mansion. He is in like manner entitled to her childi’cn, 
for they are her increase, whether they be the fruit of marriage 
with a slave or of illicit intercourse. Where, however, they 
have been begotten by a free man under a valid marriage 
they are free, unless there was a stipulation in the contract 
that they should be slaves. And though begotten only under 
a semblance of legality they are still free, but in that case 
the father is liable for their value to the mowkoof alchi. If 
the wakif or appropriator should have connection with the 
slave whom ho has appropriated the consequences would be 
the same as if he were a stranger. 
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Koquircs 
declaration 
and accept- 
ance and 
'n 


Cannot be 
revoked. 


Cannot be 
bestowed 
on descend- 
ants of 
Hoiihem. 


Cannot be 

revoked 

though 

bestowed 

without 

exchange 

on a 

stranger, 
"May bo 
bestowed 
on a 
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OLiPTER II. 

OF SUDUKAH, OR ALMS. 

This is a contract wliicli requires declaration and accept- 
ance, and also delivery of possession.^ And if the donee 
should take possession without the assent of the donor, 
there would be no transfer of property to him. Among 
its conditions is an intention on the part of the donor of 
an approach to Almighty God. And after possession has 
been given it is not lawful to retract the gift, according to 
the most valid doctrine, for the hire or object in View has 
boon attained, and the gift is like one for which an 
exchange has been made. 

When the sndukah is an incumbent duty, it is not 
lawful to bestow it on Ihe descendants of Ilashem^ unless 
it is a lla^hemy svdukah, or ^hen it is any other, except in 
a case of urgent necessity. But when the siidukah is 
voluntary, there is no objection to bestowing it upon 
them. 


Mimdlaneous Canes. 

First. It is not lawful to revoke a sndukah after posses- 
sion has been given of it, whether an exchange has been 
received or not, and whether the person on whom it has 
been bestowed be or bo not a blood relation, according to 
the most valid doctrine. 

Second. It is lawful to bestow charity on a zimmee or 
infidel subject, though an entire stranger to the donor, by 


* IJchaz See ante, p. 204. 
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reason of a saying of Lis, on whom be peace, and of the 
sacred text, ‘‘ God has not given any prohibition against 
those who do not contend with you in religion.” 

Third, It is better to give one’s charity in secret than Should he 
in public, unless to obviate the suspicion of avarice, when 
it is Wlowable to do so openly. 


PART II. 


Q 
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APPEOPRIATION AND ALMS. 
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CHAPTEE III.' 

OF SOOKNA AND 

This is a contract requires declaration and accept- 

ance, with seizin or taking possession ; and its object or 
ihe advantage to be derived from it is the empowering a 
])ersou to receive the profit or usufruct of a thing, with a 
reservation of the owner's right of pro])erty in it. It is 
known by different names, according to the difference of 
connection. Thus, if connected with the ooinr or life of the 
grantee, it is called oonint, if with ihldii ‘ or residence, it 
is called soo/i';ef, and if with a term, it is called I'ookha. 

The w^ords of constitution are, ‘‘I have bestowed on 
thee” {aHliditolUy aamurfoIiH, (irluhtolii, or +he like,) 
this mansion, or this land, or this dwx'lling, for thy 
life or my life, or for a fixed peiiod ; ” and the contract 
is rendered binding or obligatory on the donor by seizin 
on the part of the donee. Some of our doctors main- 
tain that it is not render/pd obligatory, while others 
maintain that it is so only when there is an intention 
on the part of the donor of an approach to God. But the 
first opinion is the most common or generally received. 
If one should say, “ The residence of this mansion is to 
thee while thou survivest or livest,” the contract w^ould be 
lawfful, and after the death of the person so addressed, the 
mansion would revert to the speaker, according to the 
most reasonable and approved opinion. While, if he 
should say, ‘‘ When you die it will revert to me,” the 
reversion would take place on that event without any 
question. If ho should say, I have given this mansion 

* This is tho subject of a separate book in ilie original. 

^ Hetention ; but also devotion to a particular purpose 

® Active or causal form of sukunuy lie inhabited.” 
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to thee for life, and to thy successor,” it would be only aij 
oomra^ or for his own life, and there would be no transfer 
to the life holder, according to the most approved opinion ; 
just as if ho had not said “ to thy successor.” When a mid fan- 
term is specified for the residence, the contract becomes 
binding by possession, and cannot bo lawfully revoked 
until after expiration of the time. So also, if the residence 
is to bo for the life of the proprietor, the contract cannot 
be revoked, though the life tenant ^ i^hould die, and what 
was his is transferred to his heir till the death of the 
proprietor. T>ut if it were for the life of the tenant, and 
he should die, there would be no transfer to his heir, and 
the house would revert to the proprietor. If the period is 
left in general terms without any exact definition, the pro- 
prietor may revoke whenever he pleases. 

Of everything of which the /r ///.;/* is valid the idmar''' or Kyer)- 
granting for life is valid also, such as a mansion, a slave, 
furniture, etc. ; and the grant is not invalidated by a sale 
of the thing, for the purchaser must fulfil to the life tenant ^trailted 
whatever was conditioned on liis behalf. When the resi- for life, 
donee is left in general terms, it is restricted to the grantee Gmutco of 
himself, his family, and children ; and it is not lawful for cannTmet 
him to allow any others to occupy the house, unless there allow 
is a stipulation or condition that** he may do so. Nor iiimself 
is it lawful for him to let th& house to hire, as it is not 
lawful for him to allow another to reside in it without in it. 
permission of the woohIi'di or granter. 

When a man has devoted'^ his house ‘‘in the way of 

nouse may 

God,” or his slave for the service of a house, or of a be devoted 
musjuL the act is lawful ; and he cannot lawfully make any 
alteration, so long as the thing lasts. But if hci should other pur- 
devote the house or slave to a person without specifying a 
time, and the habis or devoter should die, the house or slave 
would he part of his heritage. And so also if a time were 
specified and it should expire, they would be heritage, and 
belong to the heirs of the habis or deroter. 

* Arab, moodmur. 

® Infinitive, of which the preceding is the past participle. 

® Active participle of Jshm. ^ JIubusu, from hoobs. 
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OF WILLS' 


CIIAPTEK I. 

INTRODUCTOUY. 

To bequeath is to confer a right to the substance or tlie Definition 
usufruct of a thing after death ; and it requires declaration 
and acceptance. }^j declaration is to be understood any 
word demonstrative of such an intention, as if a person 
should “ Give such an one after my death/’ or, “ This 
is for such an one after my death,” or, ‘‘ I have bequeathed 
it to him.” And by these or the like expressions a transfer 
is effected to the legatee on the testator’s death and the 
legatee’s acceptance. It is not effected by the death alone 
without acceptance, according to the most authentic Accej)t- 
doctrine. If the legatee should accept before the ^b'ath 
of the testator, the acceptance is lawful or discretionary ; c*c-,s.n y, 
but if interposed after his desth, it is established or con- 
clusive, even though it should be delayed for some time 
after the occurrence of that event, provided that the h'gacy 
has not been rejected. And though a legacy should be 
rejected during the lifetime of the testator, it mny still be 
accepted after his death, as such a rejection has no effect 
in law. But if rejected after his death, without having 
been accepted, the legacy is cancelled. So also, even 
though possession has been actually taken, provided there 
has been no acceptance. Where, again, there has been 


* Wusayay plural of wushjyuty a will or hcMpicst, or tlie act of 
bequeathing. — See /A, j). (U-b noto.^ 



230 


WILLS. 


May be 
partial. 


In the 
event of 
legatee’s 
death, his 
heirs may 
accept. 


Bequest 
for sinful 
purposes 
not valid. 


"no possession, but the legacy is rejected after death and 
acceptance, it is cancelled, according to some of our 
lawyers, while others maintain that it is not ; and this 
opinion is more approved. If, however, there has been 
both acceptance and possession, and the legacy is .subse- 
quently rejected, there is no doubt that the rejection is 
ineffectual, and the legacy is not cancelled according to 
general agreement, because the right of property has then 
become firmly established in the legatee. 

If a legatee should reject part of a bequest and aocept 
the remainder, such partial accej)tance would be valid, and 
his right established to that extent. 

If a legatee should die before acceptance, his heirs 
come into his place, and may accept the bequest. Hence, 
if a person being possessed of a female slave who is 
married and pregnant by her husband, should bequeath 
both the slave and the fmtus in her womb to the husband, 
and he should die wihout accepting the legacy, the right 
of acceptance would descend to his heir; andaf the heir 
should accept, he would become the proprietor of the child, 
provided that he is one who can validly become its pro- 
prietor ; ® for the child has not been emancipated as against 
the original legatee /his father), A^ho could not acquire 
a right of property in him after death ; nor is he heir to 
his father, being a slave, unless he is so nearly related 
to the heir as to entitle him to emancipation against the 
heir, in which case they would be heirs together — the 
child inheriting by reason of his emancipation before 
partition. 

A bequest for sinful purposes is not valid ; thus, if a 
person should make a bequest of property for the building 
of Jewish synagogues or Christian churches, or for trans- 
eri])ing what are noAV termed the Towreet and I)ijcel (the 

® Wlicu a man or woman bc'comos the OAvner of a parent or 
ancestor Iioav high soever, or child or descendant how low soeA^er, 
tlio slave is emancipated on the instant ; and the effect is the same 
V hen a man becomes the owner of any blood relation Avitliin the 
prohibited degrees, tlioiigli not so when a woman becomes the OAvner 
of snch a relation. — Shiiraya, p. SeO. 
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Law and Gospels), or aiding a tyrant or oppressor, tlie legaoj^ 
would be void. 

A bequest is a contract discretionary and reversible on A bequest 
the part of tlie testator so long as be lives, wbetber it be at 

of p^;operty or a nomination of executor;’^ and the revo- any time 
cation is established in law either by express language or 
by any act which ignores or contradicts the legacy. Thus, 
if the testator should sell the subject of bequest, or by 
another will direct it to be sold, or sliould bestow it in 
gi/t, putting the donee in possession of it, or should 
pledge it, every such act would be a revocation of the 
first bequest. In like manner, if he should make such 
a use of it that it could no longer^ be called by the same 
name ; as, for instance, if he had made a bequest of grain, 
and should afterwards grind it into flour or mea], or a 
bequest of flour or meal, and should then convert it into 
leaven or bread, this would be a revocation of the bequest. 

Further, if a person sliouUl bequeath a quantity of oil, and 
afterwards mix it with some of a bettor quality, or of grain, 
and then mix it with some of another species, so as to 
remove the possibility of distinguishing and separating one 
from the other, that likewise would b(‘ equivalent to a 
retractation of the bequest. Whereas, if he should make 
a bequest of broad, and si^)scquently break it into crumbs, 
there would be no revocation of the legacy. 


Wilaynt, literally, or aidhorily. 
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CHAPTEB IL 

OF THE MOOSEE OR TESTATOR. ‘ 

Must be Perfect intellect and freedom in a testator are indis- 
■vduE*"*^ pensably requisite to the validity of a bequest ; and the 
will of a madman or a youth under ten years of age is 
not valid. When he has attained to that age all proper 
bequests by him in favour of his relatives and others are 
lawful according to the most common and approved docti-ine 
— if he is capable of discernment.* Some have maintained 
that such bequests are valid though he should be„no more 
than eight years of age, but the tradition in favour of this 
opinion is uncommon and not well authenticated. 

Will by a If a person should wound himself mortally and then 
Mbcnvulicl bequest, would not be valid ; whereas if he 

should first make the will and then commit suicide, there 
would be no objection to the validity of the bequest. 

None but a A testamentary appointment of a guardian to children 
invalid, except by their father or paternal grandfather; 
lather can and a mother can neither be herself the guardian of her 
"unnliatT children, nor can she make a testamentary appointment of 
Da child, guardians to them. Should she, however, bequeath any 
property to them, and appoint an executor for its manage- 
ment, his intromissions to the extent of a third of the 
estate she may have left, as well as for the payment of her 
debts, are quite valid, but he has no authority over the 
children. 

‘ According to the other sect, a bequest by a person under 
puberty is not lawful. — JD., p. C17. 
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CHAPTER III. 


OF THE MOOSA-BIHI, OR THING BEQUEATHED. 


Section First. 

What maij he Beqaeaihvd, 

A BEQUEST may be either of the substance or the usufruct 
of a thing ; but with regard to both it is indispensable that 
they are such as can lawfully be possessed or enjoyed. 
Hence tlfb bequest of wine, or a hog, or of a noisy or 
common dog, or of anything from which no benefit can be 
derived, is illegal and invalid.^ Further, legacies whether 
of substance or of usufruct are restricted to one third of the 
testator’s estate ; and if the whole *of his bequests should 
exceed that amount they are void as to the excess, unless 
allowed by the heir. '\^T.ien there is a plurality of heirs, 
and one or more of them allows the excess, it is valid to 
the extent of his share in it. The allowance of an heir is 
effective when conceded after the testator’s death. Whether 
it is equally valid before his death is a question on which 
there are two opinions, the more common and approved of 
which is in favour of its being binding on the heir." 
When the consent is interposed after the testator’s death, 
it is a ratification of his act, and not a gift de novo from 
the heir ; consequently it docs not require possession by 
the legatee to complete its validity. 


A bequest 
must be of 
somethir}^ 
that can be 
lawfully 

possessed ; 

and can- 
not exceed 
a third ot 
the tes- 
tator’s 
estate ; 


unless 
allowed 
by the 
heirs. 


^ All traffic iu these is illegal and prohibited. — Lm. I), pp. 2 
and JJ. 

^ The other sect differs on this point. — D., p. 015. 
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t It is incumbent on the legatee to obey implicitly the 
directions of his testator in respect of the legacy if they 
are not contrary to law. 

The third of a testator’s property, and consequently 
the extent to which he may lawfully bequeath out of it, is 
determined by its state at the time of his death, and not 
by its state at the time of maldiig his will. So that if a 
^person who was in good circumstances at the time of 
making his will should he indigent at the time of his 
death, no regard is to be paid to his previous wealth in 
determining the amount of his valid bequests. In like 
mann(‘r if he were poor at the time of making his will, and 
has become 0])nlent at the time of his death, it is his 
hitter condition and not the former that must determine 
tlie legal amount of liis legacies. 

If a man after making his will is murdered or wounded, 
his legacies have effect over a third of what he has left, 
and of the drrnf or line of bjood, and the iritih or com- 
pensation for the wound ; both of which form a part of tlie 
testator’s estate. 

If a person should bequeath the whole or a part of his 
projjerty to be employed by the legatee in moozariihuty^ on 
tlie terms of an equal division of profits between him and 
his heirs, the bequest is valid. ^ Some of our doctors have 
restricted this kind of bequest to a third of the testator’s 
projierty ; l)ut the first doctrine is supported by positive 
tradition. 

When a person has bequeathed property for the per- 
formance of certain duties, some of which were incumbent 
on the testator, and others only discretionary, they are all 
to be carried into effect if a third of his estate bo sufficient 
for the purpose. If the third should not suffice, and the 
heirs refuse their consent, those duties that were incum- 
bent on the testator must first be discharged out of the 
general mass of his estate, and then the others out of a 
third of what remains, beginning with the first mentioned 
by the testator, and so on in order. If none of the duties 


See ante, p. IHl, note.® 
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are of the incumbent description, but all discretionary, 
they can take effect only to the extent of a third of the 
estate, and are to be discharged beginning with the first 
mentioned by the testator, and so on in order until the 
third is exhausted. 

If a person should bequeath a third of his estate to one inbcqn^sts 
legatee, a fourth to another, and a sixth to another, and 
the heirs should refuse to confirm his bequests, a third of or of the 
the estate is to be given to the first legatee, and the other 
legacies are void.^ But if he should bequeath a third of severul 
his estate to one person, and then a third, or the same prefercDcc 
portion, to another, this would be a revocation of the 
legacy to the first iu favour of the scoiid ; ^ml bhoiild a 
doubt arise as to tho 2>erson first meiiiionod, it must ho 
determined by drawing lots. 

If a person should direct by bis will tbc‘ emancipation OeTiernl 

of his slaves, tlio lieqnest would include not only fhoso 

who are his exclusive propei’ly, l)nt also his sljare in tljose Hon to^ 

of whoi?;i he may be joint owner with oUku's ; and such ^lu^es 

share is emancipated accordingly. Some of our doctors those of 

arc further of 0])iiiioii that thci shanks of his coj):n’tn('rs in t^dtXris 

tho slaves are also to 1)0 valued as aguinsi him if a ibird part 

' owner 

of his estate will bear it, and tli^ shivers are to be totally 
emancipated. Otlicrwise^. tliai is, ii* the third will not 
suftleo for tlieir complete emancipation, they must l)c 
partially emancipated to the' full extent of the third. A 
tradition is quoted in favour of this o])iuiou, but it is 
weak or of questional)le authenticity. 

If a person bequeaths one article to two ])ersons, and Btstinc- 
the value of tho article exceeds a third of his estate, while tween a 
tho heirs refuse their assent to the excess, so much of tlie specific ^ 
article as is covered l>y a tliird of the estate is tho joint two per- 
property of the legatees. If, on the other hand, 


According to tJie other sect, the third is to be dividi^d l)ciwe(‘ii 
the legatees, though as to the proportions there is some difibronce of 
opinion between />oo Hmeefn and liis two disciples. — /)., p. d2r». 

^ According to tho other sect, tJio third is to be equally divided 
among the legatees. — Ihid. 
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bequest to bfiqueath a thing to each of the two, a beginning must 
thf twa made in favour of the person to whom the bequest 
was first made, and the deficiency must fall solely on the 
second.® 

Assent by If a person should make a bequest of half of his 
bequest in pi’operty, for example, and the heirs at first should assent, 
the th‘ afterwards declare that they thought the amount to be 

how affect- trifling, decree is to be given against them for the amount 
cd by sub- which they insist that they thought the legacy to be, and 
citation they are to be put upon their oaths as to the excess ; but 
tbou^rht^ this is subject to some doubt. And if the bequest were of 
the excess a slave or a mansion, and the heirs, after first assenting 
was trivial, should then allege that they thought it was no more 

than a third of the deceased's estate, or if more, only so 
in a trifling degree, such claim or allegation on their 
part cannot be attended to, because their consent in this 
case involves a knowm object of the value of which they 
cannot pretend ignorance at the time of assenting to the 
bequest. 

The be- If a person should bequeath a third of his property by 

third sLre inoosluW, or undividedly, the legatee is entitled to 

undi- a third of everything of which he died possessed. If, 

tHlcs the^' again, he bequeaths a sqiecific article which is of the value 

legatee to of a third of his estate, the legatee becomes by his death 

cvcrythhig proprietor of the article bequeathed ; nor have 

And the the heirs any ground of objection thereto. And if the 

a^fe^pcclfic^ deceased should have left both present and absent effects 

thing en- (such as ready money and debts, for example), so much of 

the specific thing must he surrendered to the legatee as a 

whole of third of the property presently available will admit of,'^ 

it, if not in ^y\ii Iq foj. remainder of it until it 

excess of a , 

third of the is recovered by the heirs ; since what is absent is liable 
estate. destruction, and may never be realized. Con- 

sequently, if the bequest were of a third of his slave, two- 

® According to the other sect, they would apparently become 
partners in the tiling bequeathed. Z)., p. h20. 

There is some obscurity in the passage, but this is, I think, its 
moaning, and it tallies witli what follows, which in the original is 
marked as a branch of wdiat precedes it. 
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thirds of whom prove to be the property of other parties 
effect is to be given to the bequest over the whole of that 
third which belonged to the testator, and it is not restricted 
to a third of the third ; because effect can be given to the 
will without encroachment on the rights of the heirs, that 
is, assuming that the rest of the testator’s property is 
equivalent in value to two-thirds of the slave. 

If a person should gi’ant a specific legacy by a name When the 
which is applicable to what is lawful and to what is 

specim* 

forbidden, the former construction must be put on the bequest is 
bequest, to preserve the intention of a Moodim free from 
what is unlawful ; as, for instance, if the bequest were of lawful and 
an ood out of the cedav ” in his possession, the name being 
applicable both to a staff, or lawfful implement, and a flutes taken in 
which is forbidden,^ the testator must be held to have 
intended the former. If, however, no other than the latter 
is found in his possession, some lawyers have declared the 
legacy to be void ; while others maintain its validity, l)ut 
say that the forbidden quality must be defaced from it, 
and thaf it is only when that is impossible without 
destroying all that is of any use in the article, that the 
legacy is void. 

Bequests of dogs, the property of the testator, are valid, Bequest of 
such as dogs trained for hunting, 6r catching of game, or 
for domestic purposes — as guarding homes and watching 
in corn-fields. 

Section Second. 

Of Amhigaous Legacies, 

When a person has bequeathed a jooz::^ or part of his Meatiiui^ 
property, there are two traditions as to the proper inter- 
pretation of his words. Of these the most authentic 
assigns a tenth of the testator’s estate to the legatee ; but, 
according to the other, he should receive only a seventh of 
the third. If, again, he should bequeath a sahumf or OfiM/mm. 
share, the proper interpretation is an eighth ; while if it 


* Plural of the same word. 


® See Im. />., p. 3. 
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^ere shei, or a thing, it should be interpreted as meaning 
a sixth,^^ 


Executor If a person should make a bequest for several purposes, 
purpol^^^^ of which the executor has forgotten one or more, ho should 
a bequest dis])osc of it in some good or proper way,’^ although some 
apply it in lawyers have expressed an opinion that it should 

soraogood fall back into the deceased’s inlieritancc, 

Boquest of person slionld l)eqncath a particular sword which 

a sword is In a scalybard, the scabbard and mounting or ornaments 
scabbanl?"^ arc ineduded in the bequest. In like manner, if he should 
bequeath a 1)ox containing clothes, or a boat or vessel 
which htis merchandise on hoard of it, or a hag containing 
linen, in all these cases, the things actually bequeathed, 
and the oilier tilings contained in them, arc included in 
the h\igicy. Tlu'rj is, lumever, ai'other opinion on this 
math'r, though it merits hut little attention. 

If a person should make a will excluding some of his 
children from their shares in his succession, the exclusion 


And of ji 
box or a 
ba^, its 
C'OUtCIlls. 


A will cx- 

cludini; 

(’hildicn 


from their is iiot valid. J>ui whether his words are to be treated as 
(leccused’s in(‘pt is a question on ^vhich there are two^opiiiions. 

estate iu- x^ccording to one of these, the;v are quite fntile and of no 
valid. ctlicaey whatever; but, accoj'ding to the other, the same 
effect should ho given to them as in the case of the bequest 
of the whole of a persoti’s estate to a stranger, excluding 
his heirs, ^\hen the bequest is valid as far as a third of his 
property, and the heirs have their legal portion in the 
remaining two-thirds.^" The first opinion, however, appears 
to be better founded in law, though the other is supported 
by a tradition which is now rejected. 

Where tho If a person should make a l)equest in terms so ambi- 
aUogothor law affords no interpretation of thorn, it 

uncertain, must 1)0 left to the heir to explain them as he may think 


And iii- 
eftectiial 
even to 
a third. 


Tlio constmetions nre probably founded on tho traditions 
rofoiTed to, as they do not correspond wit! i tlie literal meanings of 
the words. 

“ Woojooli-ul-hirr. See imte, p. ‘ilO. 

That is, those who aro of this opinion would deprive the dis- 
inherited children of any interest in a third of the estate, leaving 
them only their legal portion in the remainder. 
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proper ; as, for instance, where the testator has said, Give its inter- 
him a part of my property,” or “ a lot,” or '' portion,” 
or “ a little ” or a trifle,” a valuable,” or a handsome to the heir, 
present.” If, again, the testator should say, ‘‘ Give lum 
much of my property,” some lawyers are of opinion that 
cighty‘J/>/uo?os’ should be given to him, as in the case of a 
vow, whilst others have maintained that this construction 
is peculiar to the case of vows, as heing so limited in the 
jdace where this is recorded of them. 

It is preferable that bequests should be ke]>t l)e]ow a 

■L j- i- tion ill i)C- 

thir*d of the testator’s proiicrty, insomuch that tlie bequest of queathing 
a fourth is l)etter tlian that of a third, and of a fifth better 

nienued. 

tlian a fourth. 

In cases, like the iweceding, of ambiguous legacies, iftndis- 

. • 1 1 • T • • putcsjibto 

the Icgaloc should speed} any particular thing, and insist (k'ceasoers 
that such v/as the testator’s intention in tlie words em])lo^ed 
by him in making the l^equest, the word of the heir is (»f the Ik ir 
jircforrod, accompanied liy liis oath, if legatee sliould 
also assert his knowledge of the fact, but otli(TA\ise there 
is no neceissity for the heir’s confirmation of bis word l)y 
his oath. 


13 
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CHAPTER IV. 

OF THE LAWS OF BEQUESTS. 

Rc'[)iipinnt When a i^erson has made a bequest, and then another 
bequests. I’ci^ugnant to it, effect must bo given to the 

latter. 

Bequest of If a person should bequeath a fostus in the womb, and 
vaHd if birth should take within six months from the 

^<?rn time of the bequest, the legacy is valid ; but if the birth 
mouths should not take jdace till ten months from the date of the 

date bequest, the legacy would not be valid. If, again, the 

birth should occur at any period intermediate between six 
and ton months, and the mother should have neither 
master nor husband, the child is still to be decreed to the 
legatee. But if the mother has either a master or a 
husband, the offspring cannot be decreed to the legatee, 
because, while it is possible tnat it may have been con- 
ceived at the time of the bequest, it is also possible that 
the conception may not have occurred till after it. 

Case of a When a person has said, If there be a male in the 
a^fetuain womb of this woman he is to have two dirlunuH, and if 
the womb there be a female she is to have one dir/^cm,” and the 
according mother is delivered of both a male and a female, they are 
to its sex. to have three dirhems ; but should he have said, “ If what 
is in her womb be a male he is to have so and so, and if a 
female so and so,” and the woman is delivered of both a 
male and a female, they are not to have anything. 

Bequest of The bequest of a foetus in the womb, or of whatever 
o/Sc^^' may be produced by a female slave, or a particular tree, is 
future pro- quite valid, as is also that of the residence of a mansion for 
gla^ or^of ^ period. Further, if a person should bequeath the 
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service of his slave, the fruit of his garden, the residence of a tree 
his house, or anything else of a usufructuary nature, for ever 
or for a fixed time, the advantage or profit to arise there- tory be-* 
from must be valued, and should it not exceed a third of 
the testator’s estate the bequest is valid, Vhile if more than 
a third the legatee is to have as much as the third will 
cover, and the legacy is void as to the excess. 

When a person has bequeathed the service of his slave When the 
for a fixed period, the expense of the slave’s maintenance 
mi;tst be defrayed by his heirs, as this is a duty which 
follows or is dependent on the ownership of the slave, and be mnin- 
the legatee is entitled to no more tliaii the service of the 
slave, while all the other rights of ownership appertain to 
the heirs, as sale, manumission, and the like, none of 
which, however, has the eflcct of invalidating the rights 
of the legatee. 

If a person should bequeath a I'ows or bow, this is to How flic 
ho construed as meaning 4111 Arabian bow for shooting orTow 
arrows, or^what is known as a koiCH id huhIkiJ), Imvs al nidd, to be in- 
and ltt(Hha)if unless there is some circumstance from which 
it may ho inferred that he meant a bow of some other 
description ; and in all cases where a testator may have Gonorally 
employed a term which is common or equally applicable wIlrTihV)- 
to several things, the heirs Jiiavc an option to fix on which- plinibic to 
ever of the things they please and give it to tho legatee, things, the 
If, again, the testator should say, ‘‘Give bim my bow,” 
and only one is found in his possession, that one must be to fixirto 
given to the legatee of whatsoever description it may bo. either. 

If a person should bequeath to another one of his So also if 
slaves,” the option of fixing upon one in particular belongs [g 
to the heirs, and they may give the legatee a young or an oi the tes- 
old, a perfect or defective one, as they think proper. But 
if all the slaves but one should dio after the testator’s 
decease, that one must be given up in terms of the bequest ; one^tbey 
while if they should all die tho legacy is null. But not so please, 
if they are murdered ; for in that case the heirs have still 
their option to fix on a particular slave, and must give the 
legatee his valuo if recovered from the murderer, and other- 
wise leave him to his remedy against the latter. 

PART IT. R 
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Wills re- 
(luire two 
witnesses 
for their 
establish- 
ment ; 

except 
where pro- 
perty only 
is con- 
cerned, 
when one 
may suffice. 


, Wills or bequests are established in law by the testi- 
mony of two witnesses who are and just persons, 

or in case of necessity, when two just mooslini witnesses 
are not to be had, by that of twoziimiecs or infidel subjects. 
And in cases where property only is concerned, the testi- 
mony of one witness on oath may he received, or of one 
male witness and two females, and the testimony of even 
a single female witness may be received as establishing the 
right of a legatee to a fourth part of what she testifies to, 
of two women as supporting his claim to a half, of three 
as to three-fourths, and of four as to the wholed I:!ut 


Appoiuk- an appointment of executors or guardians by will can bo 
cxcTnulrs c^stablishcd only by the testimony of two male witnesses ; 
or gunr- and ill this cas(' the testimony of women cannot be received; 
quircs^two. further, according to the most obvious analogy, can that 
of one mule witness on his oath be received, although with 
respect to the latter there is some diflforence of opinion. 
Testimony The testimony of an executor cannot be received in 
executor i^^ttcrs connected with his own executorship, nor as to any 
cannot be thing from whicli he may derive advantage to himself or 
matters^ to his office. And if appointed executor for the expendi- 
cqimcctcd ture of a specific part of his testator’s property, his testi- 
exocutor- liiony cannot l)e received in favour of the deceased to prove 
that this property docs not exceed a third of his estate. 


Miscdlaucom Cases, 


When the 
testatorbas 
directed 
the eman- 
cipation of 
all his 
slaves, and 
the third of 
his estate 
is insuffi- 


First, If a person should direct by his will the emanci- 
pation of all his slaves, when ho has no other property 
besides them, a third only of the number can bo emanci- 
pated, and these are to he determined by lot. Should the 
testator have arranged them in any order for emancipation, 
the first in the order is to be first emancipated, and so on 
as to the remainder, until the third of the property is 


' In questions relating to debts and property generally, the testi- 
mony of one man or two women is held to be sufficient ; and in 
questions relating to legacies and inheritance, the testimony of one 
woman is enough, but only to the extent above mentioned. — Shuraya, 
p. 306. 
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CAhaustcd ; and the boqnost is void as to any tliat may be cient, how 
over. If, again, ho direct a certain number to bo sot free, 
without specifying the individuals, so many arc to be deter- sluves are 
mined by lot. According to some the heirs are at liberty to tcr^“ 
select the number specified ; but the mwle of determining 
by lot is recommended by its justice, and is th(' most 
approved. 

Second, If a person should on deathbed emancipate a Emamipa- 
sluvc by free gift without any compensation, and having 
no other property besides, some of our doctors have good only 
maintained that the slave is emancipated in ioto, while third 
others are of opinion that he is emancipated only to the the blavc’!, 
extent of a third, and that ho must perform emancipatory the 
labour to the heirs for the remaining two thirds. This deceased 
latter opinion is tlie more common or ai)proved. Should oXrVro- 
thc deceased have emancipatc'd only a third of tlie slave, 
ho has also in this case to work out the remainder of his 
value. But if the deceased has left any other property 
the remainder of the slave must also be emancipated out 
of the thiH of his estate. 

ThinU;/. If a person should direct by his will the Where the 
emancipation of a slave who is a true believer, it is an 
incumbent duty to give effect to the will, and should no emancipii- 
slavo of this description be^found, ohcmustbc emancipated 
who is not known to be a iindb or enemy of the sect of is a true 
Aly : and if the executor, supposing a slave to be a true ^uch 
believer, should emancipate him, and it should afterwards one must 
appear that the slave is the reverse of this, the pious for cman^ 
intention of the testator is notwithstanding effectual with cipatiou. 
regard to him. 

Fourthly. If a person should bequeath a specific sum where a 
for the emancipation of a slave, and none can be found at 
that price, it is not incumbent on the heirs to make any found im- 
purchase, but they may wait till one can be found at the ™,p‘^],p^rs ’ 
specified price ; or if they can find one at a less price, they aie entitled 
should purchase and emancipate him, and bestow on him 
the remainder of the sum. 
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CHAPTER V. 

i)V THE MOOSA-LUIIO OE LEOVTEE. 

Tic must It is Jin indispensable condition that the legatee be in 
l)c in existence jit the time of the bequest, and if he should not 

existence . , 

lit the time be then alive the legacy is not valid, in the same way as Ji 
l)L(iilst ^ person deceased, or to one supposed to bo alive 

but who afterwards proves to have been dead at the time 
of the bequest. In like maiuicr, if one should make a 
bequest in favour of a hetus hereafter to be conceived by a 
pnrticular woman, or ‘Ho whomsoever may hereafter be 
found of the children of such a man/’ the bequest is 
altogether null and void. 

Lcfxaciosto A legacy is valid whether it he in fiivour of a stranger, 

chmacc, thougl^ he bo a stranger. Some 
zimmces doctors, howovcr, have maintained the hist, or legacies by a 
valid , Mooliumniudan to a zlmmce, to he absolutely milawTiil, 
while others have restricted their legality to cases whore 
the legatee is a consanguineous relative of the deceased. 
But the first doctrine, or that which sanctions the legacy 
without any qualification, is the most approved. With 
imtnotto Tigard, again, to legacies in favour of llurnhecs or hostile 
iufidcis Infidels, there is some doubt; but according to the most j 
authentic traditions they arc forbidden and null. 

^c^Xves^ Bequests in favour of the absolute slave of a stranger,^ 
of others and ot his ouooduhhur, ooni-i-ictiludj and provisional 
invalid, moolcatvl), or one who has not paid any part of the 
stipulated ransom, are all equally invalid, even though 
Otherwjso sanctioned by the master. But legacies in favour of the 
o-wn slavo-^. f^^^^tator s owu slave, vioodtddmr^ luookatuhy and ooiuA-wid ud 
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are all valid, provided tliat they do not exceed a third (ff 
his estate. Should the legacy to the slave be eiiuivalent 
to his value, ho is forthwith emancipated, and the amount 
bequeathed reverts to the heirs. Should it exceed his value, 
the slave himself is entitled to the balance; and, upon 
the other hand, should it fall short of his value, the 
slave must make up the diflcrcnco by working for the heirs 
till his full value is completed, unless his value should be 
double the amount bequeathed, in which ease the legacy is 
void. Some lawyers, however, consider that it is still valid, 
and that the slave must work out the dillercncc whatever 
it may be ; and this opinion is the most entitled to appro- 
bation. 

When a person who is in debt directs by will the Effect of a 
emancipation of his slave, and the value of the slave is emancipate 
twice the amount of the debt, the slave is emancipated, but n slave 
must labour for five-sixths of his value ; but if the value testTtor h 
of the slave is less than th« debt the legacy is void. The ia debt, 
reason is^that debts taking precedence of legacies must be 
first discharged, and it is only out of a third of what 
remains of the estate that the emancipation can take effect. 

It is otherwise in the case of a gratuitous emancipation 
by a master on his deathbed, whgn the law is as before 
mentioned, on the groundtof an express decision recorded 
hj Ahd-oor-Ruhman as of the Lndm Jdfer Sudik, on whom 
be peace. 

If a person makes a l)cquest in favour of the absolute 
or unconditional mookatith of another, and the 
has already paid a part of his ransom, he is entitled to as hiis paid ^ 
much of his legacy as is equal to the amount of the 
ransom so discharged. And when a person makes a Question 
bequest to his own oom-MciiIad, the legacy is valid 
already mentioned, to the extent of a third of the estate, one’s own 
But whether her emancipation is to be put to the account 
of the legacy, or to the share of her son in the testator’s whether it 
estate, is a question that admits of different solutions, 
some saying that she is to be emancipated out of the child’s towardaher 
share and to have her legacy besides, wdiilc others argue to* 
that she is to be emancipated out of the legacy because bo paid to 
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A legacy 
to sev eral 
persons to 
he equally 
divided 
among 
them, 
•without 
regard 
to sex, 
though 
they 

sliould he 
the testa- 
tor’s chil- 
dren. 


Bequest to 
kindred, 
how inter- 
preted ; 


to howm ; 


ohl-hvit; 


asheerah ; 


jo era IK 


A bequest 
to a foetus 
valid if it 
is bora 
alive. 


there is no inheritance according; to law until after pay- 
ment of legacies. 

When a legacy is bequeathed to several persons 
absolutely, it is to ,be construed as divisible equally among 
them. Thus, if a person should make a bequest to his 
children, some of whom are males and some females, they all 
take alike. So also in the case of a legacy to his uncles and 
aunts, whether paternal or maternal. In like manner if the 
legacy were both to his maternal and paternal uncles, they 
would all take equally according to the most valid doctrine, 
though there is a tradition the other way, which, however, is 
rejected as unauthentic. On the other hand, should the 
testator make a distinct allotment of shares to each, giving 
more to some tlian to others, his directions must be strictly 
followed. 

If a person should make a l)equest to his kindred 
{zuvee hirahnt), it is to bo understood as intended for all 
knomi to be of his race or of the same paternal 

descent. Some writers have said that it includes all 
those who are related to him througli his most remote 
progenitors, both father and mother, who professed the faith 
of Islam ; but this opinion is destitute of any testimony in 
its support. If, again, the bequest be to his Jeowm or nation, 
it includes all those who speak the same language ; and if 
to the people of his house {alil-heit) it includes liis children, 
father and paternal grandfather. Further, if he say to his 
asheerah (family), the nearest only of his tdisah arc to be 
understood as included in the bequest. 

If a person make a bequest to his neiglibours (jeeran), 
it includes, according to some doctors, all those whoso houses 
are within forty cubits {zlraas) of his in every directi on. But 
there is another opinion which is far fetched and unreason- 
able, that extends it to the occupants of forty houses on 
either side of his. ^ 

A bequest to a foetus in the womb actually existent is 
valid as already described, but it requmes that the child be 
produced alive, and if it is still-born the bequest is void. 


* See ante, p. 21(5. 
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While if it is born alive, though it should die immediately 
after, the legacy descends to its heirs. 

When a Moodim has made a bequest to beggars {fuhcey) Bcqnest to 
it is payable only to those of his own religion ; and in like 
maimer if the testator bo an infidel,* such a bequest is to thoReof 
payable only to those of his own persuasion. 

In all cases of bequest where the legatee happens to die Lepuy 
before the testator, some doctors arc of opinion that the '1°*' 
Icgac’y is void ; but others have maintained that, although death of 
is the testator should retract the bequest it would bo null, 
whether the retractation take place before or after the death of to the ho^t 
the legatee, yet if there is no retractation the legacy descends 
to the heirs of the legatee. This of the two reports is the hch-H. 
most authentic and a])prov('d. If, however, the Icgahjo 
should leave no heirs the legacy reverts to those of tln^ 
testator.*^ 


If a person sliould say, “ Give such an one such a sum,’’ 
without specifying any purpose, it must bo given to the 


When a 
It'jjacy is 
directed ti) 


legatee, jj'ho may dispose of it without restriction in any way upplied 
he jileases. If again the testator should direct it to titular 


bo expended in the way of God {ni'bed alhdi'i), toa's direc- 
bequest must be applied in some way to which reward is Hons inust 
promised in a future state ; but according to some, exclusively 
in holy warl'arc. The lir^ opinion, however, appears to be 


better founded. 


A bequest in favour of one’s kindred is highly proper Bequest to 
whether they be his heirs or not ; and when a person 
bequeaths a legacy to his ahnih, or nearest of kin, it is to be construed, 
regulated by the rules of inheritance, and nothing is to he 
given to a remote heir while there is a nearer in existence. 


’ See />., p. old, note whero it is iiiforrod *' that tlicdoatli of tlio 
lcf(atoo before the testator would occasion a laps(! of the legacy.” 
The inference is f()und('d on death being a substitute for acceptance, 
which, according to the must bo alter the testator’s deatli.” 

But according to the tdieealm, it may bo in his lifetime.— .//(/c.p. dg!). 
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OF r. X E C U T 0 II s .* 


Mu t be 
Alunshnis. 

(^uery 
w lictijer 
ifioy must 
also be 
just at the 
time of 
appoint- 
ment. 

irtlieysul - 
'‘Cquoiitly 
j)rovc to 
ho fasik or 
profligate, 
they may 
ho removed 
by the 
judge. 


A slave 
cannot be 
appointed 
an execu- 
tor, nor a 
minor 
singly. 


It is requisite that an Executor sliould be a person of 
understanding and a Moodm^ as also, according to some 
doctors, tlhit ho be an adU or just person, because a faHik 
or profligate is unworthy of trust. Otliers again consider 
that this is unnecessary because all Moodims are trust- 
worthy, and may accordingly bo agents and depositaries, and 
also because the appointment of -an executor is dependent on 
the devise of the testator, and is established by it. ^Yetif one 
who was adll or just at the time of his appointment should 
prove to be fmik after the death of the testator, we may say 
that the appointment is nullified, for the confidence placed 
in him by the testator w;as founded on a belief of his probity, 
and would have been withdrawnton its decline ; the judge 
should therefore remove him and appoint another in his 
place. 

It is not lawful to appoint a slave as an executor without 
the consent of his master, nor a minor singly, though he 
may be validly joined with an adult in the office ; but even 
in that case he cannot interfere with the management of the 
deceased’s estate until he has attained to puberty. When 
two persons are appointed executors, one of whom is a 
minor and the other adult, the adult executor may act alone 
until the minor has arrived at puberty, but when that 
happens the adult executor can no longer act singly. If, 
however, the minor should die, or on attaining to puberty 
should prove to be of unsound judgment, the other may 


Aiiseeahf pi. of IVusce, 
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continue to act singly, and the judge cannot in this cas^ 
force an associate on him, because there is still an executor 
to the deceased, appointed by himself. Farther, whatever 
may have been done by the adult executor during the 
minority of the other cannot be undone ty the latter on his 
attaining to puberty, unless contrary to the nature and 
object of the trust. 

An infidel cannot be lawfully appointed executor to a An infidel 
Mooslim, even though he be his relation l)y blood ; but an eTenuor 
infidel may be the executor to one like himself. Further, to another, 
a woman may be legally appointed an executrix when found A woman 
in possession of the qualities and conditions requisite for ajijfoimcd 
the office. 

When two persons Jiavc been appointed in general joint cx- 
torms, or with an express condition that they are to act 

cannot act 

jointly, one of them cannot act singly without the other, ^.ingly, 
and if cither of them should persist in doing so, none of 
his acts are lawful except sjach as are positively incumbent 
or neces^ry, as for instance the providing of clothes and 
food for the young children of the testator. Further, 
it belongs to the judge to compel them to act jointly, and 
if that be impracticable, ho may appoint others in the stead 
of both. Further, should they naakc a partition of the 
property between themselvics for the purpose of separate 
management that also is unlawful ; and if one of them 
should fall sick or become incapable of performing the 
duties of the office, the judge must appoint an associate to 
the other who is competent ; whereas if one of them should 
die or become profligate, the judge has no such power, and 
the remaining executor is empowered to act singly," the except ia 
judge having no authority while there is an executor of the 
deceased surviving and competent to act. This point, how- bhip, 
ever, is open to some doubt and difficulty. If the testator 
has made it a condition that the executors are to act jointly or under 
and separately, the intromissions of each singly are in that 

case quite lawful. They may also lawfully divide the by the 

testator. 

* According to the Hanifites, the inte]q)Osition of the judge seems 
necessary.—/)., p. C71. 
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An execu- 
tor may 
re I use to 
accept the 
oiTice. 


To an in- 
competent 
executor 
an assist- 
ant may he 
a])pointe(l. 

Kxccutor 
not ic- 
sponsihlc 
except for 
neglect ; 


and may 
])ny him- 
^clf if H 
creditor 
to the 
d(‘cea^cd ; 

and even 
piirelia‘>o 
liis pro- 
j^erty at a 
just price. 

But cannot 
at death 
devolve his 


property between them and eacli take upon him the 
management of a part, in the same way as they might have 
acted separately before the partition. 

An executor may lawfully reject his office while the 
testator is alive, provided that ho is duly informed of the 
reje'etion ; but if the testator should die before the rejection, 
or after it without the information having reached him, no 
effect can he given to the rejection, and it is incumbent on 
the executor to take ui)oii him the duties of the office.’^ 

If an executor is Incapable of discharging the dutier of 
liis office the judge may appoint an assistant to him ; hut 
if lie is guilty of fraud he must lie displaced and another 
aiipointcd in his room. 

An executor is an (imecu or trustee, and therefore not 
responsible for any loss or destruction of the deceased's 
proi)crty, unless occauoiied by his departure from the 
conditions or rules of his office, or liy some personal 
neglect. And if he be a creditor of the deceased, he may 
lawfully pay himself out of the property in lus hands, 
without the order of a judge Avhen ho has no 'proof of the 
debt. According to some laA^}crs lie may do so absolutely, 
that is in all cases without a judge’s order. Hut whether 
lie can purchase llu' (h'ceased’s property from himself on 
his own account is a question tliat admits of i-onic doubt, 
though, according to the most approved doctrine, he may 
lawfully do so at a just valuation. 

Wlion an executor has his testator’s authority for 
bequeathing the management of the estate at his own 


on^anotlfer may lawfully do so by general agreement. But 

unless whether he can do so when the Icstator has neither 
lly authorised nor forbidden such a])])ointm( nt, is a question 

testator; on which there are different opinions.'^ Of these the 
opinion which forbids such exerci?e of pother on his part is 
and the that which is most approved. Accordingly in such case 
original ^ death tlic superintendence of the original testator’s 


^ I think some previous acce'ptaiice is impffi'd. See ante, p. 220, 
nnd I)., p. (MU). 

^ Ho can, according to tlio Ilanifitos, without any difference of 
opinion. — JK, p. 072. 
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estate devolves upon the judge. In like manner, if a estate 
person should die without appointing an executor, the 
superintendence and care of his estate belongs to the 
judge. And if there is no judge present on the spot, any 
true believer in whom confidence can Ife placed may law- 
fully assume the care and management of the estate. But 
on this point there is room for doubt and diifcrenco of 
opinion. 

If a person whoso father is alive should appoint a Aj^uardian 
stmnger his executor to superintend the property of his appointed 
son the appointment is not valid, and the power over the by a father 
orphan belongs to his grandfather, to the exclusion of the ^vhen the 
father’s executor. But some doctors arc of opinion that 
the nomination by the father is valid to the extent of a aihe. 
third of his property, and for the discliarge of all rights or 
claims upon his estate. 

When a person has appointed an executor for the Limited 
superintendence of one particular matter, his i)owcr is 
restricted J;o that spc'cific object, and any other intromis- 
sions hy him with the estate are unlawful ; an executor 
being in this respect exactly like an agent who is strictly 
confined to the hounds of his commission. 

First, The qualifications required in an executor have Qualifica- 

reference to the time of his appointment. Some lawyers, JxeeVtor^^ 

however, maintain that they should be referred to the 

death of the testator, and that, accordingly, if a youth should tiie time 

ho appointed an executor and become adult before his death 

; I • TT T • 1 pomtment. 

the appointment is valid ; and in like manner as to the 
conditions of freedom and understanding. But the former 
doctrine is the most generally approved. 

Second, The appointment of an executor or guardian A testa- 
te every one over whom the testator has control is valid, as 
for example a child how low soever in descent, provided mny ])e 
that he is of tender age or a minor. But if a person to any emo 
should nominate an executor for his children who are over whom 
adult and of sound understanding, the nomination is of 
no value and cannot be sustained. And even though the control. 
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of an 
orphan’s 
property 
may de- 
duct his 
expenses. 


appointment should be for the superintendence of property 
which the testator himself has left to the parties, the 
executor has no right to intromit with it, not to the extent 
even of a third. He may, however, lawfully separate from 
it what lawfully belongs of right to the deceased, that is, 
enough for the discharge of his debts and alms. 

Third. It is lawful for every one who has the superin- 
tendence of the property of an orphan to take from it the 
ordinary hire or recompcnce due for his trouble. Some 
doctors are of opinion that he is limited to what may be 
sufficient for his expenses ; while others maintain that lie 
may take both (that is, hire and expenses). But the first 
opinion is the most approved.^ 

* That is, I suppose, hire only, as including expenses. 
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CHAPTER VII. 

Appendages. 

These arc of two kinds, the first of which comprehends 
the following cases. 

First, When a person has bequeathed to a stranger Hcquost of 
the like of his son’s portion, having only one child, this is 
in fact a partition of his estate between them, and the portion, 
legatee is entitled to a half of it, unless the heir refuses his 
consent to the full bequest, in which case the legatee’s 
interest is reduced to a third* If, again, the testator has two 
sons, the ^legacy is a third of the estate, and if three, it is a 
fourth. The general rule is that the legatee be added to 
the other heirs and treated as one of them, if they are all 
entitled to share equally in the inheritance ; while if their 
shares differ, some being more and ^K)me loss, he ranks with 
the weakest of them, or the^ one whose share is the least, 
unless the testator has expressly said that his share is to be 
equal to that of the highest,^ in ^\hich case effect must be 
given to the terms of the bequest. Further, if the testator Tlio like oi 
should have said like the share of my daughter,” thef 
legatee, accordiug to us, is entitled to a half when there is there aiv 
no other heir besides the daughter ; but bis share is reduced 
to a third if she refuses her consent to the full legacy, 
because, according to our doctrine,® daughters inherit the 
whole estate to the exclusion of the fiHubah or residuaries, 
and the legatee thus becomes like a third daughter. 

If a person having three half-sisters by the mother, and The like oi 
one of his 

' Or like some one's in particular, as in the case of the son’s 
portion. 

* As opposed to that of the Hanifites. 
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heirs, when three half-brothershytlic father, should bequeath to a stranger 
onlyliiali^^ !<he like of tlic portion of one of his heirs, the legatee is to 
brothers bo treated as one of the sisters, and so to receive one share 
sisters. * parts into which the estate must be divided, 

while the half- sifters take throe, and the half-brothers 
the remaining six, conformably to the rules of intestate 
The likeof Buccession. If, again, the testator having a wife and 
ter’s^when daughter bequeaths “ the like of the share of my daughter,*’ 
he has left and the heirs assent, the legatee is entitled to seven parts 
wiLT. ^ estate, the daughter to as many, and the wife to two, 

the whole being divisible in such a case into sixteen 
portions. Nevertheless, it would be more proper to say 
in this case that the wife is entitled to no more than one 
part out of fifteen, that l)eing the number of shares into 
The like of which the estate should be divided.'^ If, again, a person 
them when wives and a daughter should say ‘‘ like the share 

helms left of one of them,'* the division of the estate would be into 
lin'd thirty -two portions, whereof an eighth or four shares would 
(inughtcr. be equally divided among the mves, the legatee would take 
one share like one of them, and the remainifig twenty- 
seven would pass to the daughter. Yet if we were to say 
in this case that the division should be into thirty-three 
shares it would be more agroealdo to the general juinciples 
of law. 

Bequcht of Second. If a person should bequeath to a stranger the 
portion^ portion of his child,*' the bequest according to some is void, 
because it is a bequest of what belongs to another ; ^ but it 
is more agreeable to principle to say that the bequest is 
valid, and should be construed in the same way as if it were 
of the like the like to his share. If, again, the testator, having a son 
shanf of a afterw'ards becomes his murderer, should bequeath the 

8()n who like to his share, here, though some say that the bequest is 
comes a Valid, yet it is more in conformity with the principles of law 
parricide ; to say that it is invalid. 


^ The original dhision being into eight parts, of which one is to 
the wife and seven to the daughter, a “ hke to the share of my 
daughter” is seven, and 7 -f 7 + 1 = 15. 

* TJio Ilunifites appear to be of this opinion. — p. 029. 
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Third, When a person Las bequeathed the double of oftho 
his child’s portion, the legatee has two equivalents of 
portion ; and if he were to say zodfau (in the dual) or two portion, 
doubles of it, the legatee would have an equivalent to four 
portions, but only to throe according to s^mo whose opinion 
is preferred as being more certain : and the same is the law 
when the testator has used the expression :oaf-l-zodf^ or 
double of the double of his ])ortioiK 

Fourth, When a person whoso property is scattered Bequest to 
about in different places has l>equcathcd a third of it to the pr^Iirtyat 
poor it is hwful to apply whatever is found in the city to the 
poor of the place ; and even the whole of it may l)o lawfully Povv t() i>o 
expended on the poor of the testator’s city, anti on those of 
them who are on the spot, without following or searching for 
any who arc absent. The number of those wdio arc to share 
in the gift must, however, be three or more, by reason of tho 
testator’s expression being in the plural, according to the 
best authority. In like manncr.ifheshouldsay, ‘^Emancipate 
slaves,’* in the plural, it Is incum])ent on ih(‘ executor 
to cmancijkuite at least three, unless a third of the testator’s 
estate should fall short of the object. 

Fifth, When a jierson has bequeathed a slave to oin', Berinestol 
and the wliole of the remainder of the thiul of liis estate Jacans^onc 
to another, and tlie sla\e becomes defective previous to his 
delivery to tho legatee, tho other legatee is entitled only to 
the balance of the third, after deducting the value of the 
slave, if supposed to be perfect or without d(‘fcct ; because 
the testator evidently intended a perfect slave and tho 
balance, as the sulqects of his respective legacies. In like 
manner, should the slave die before the testator, though the 
first legacy is necessarily annulled, the second legatee is 
entitled to no more than the balance of the third after 
deducting the value of the slave, as if the slave w^ere still 
alive and in good condition; and if such value should 
amount to a third of the testator’s estate, the second 
legacy would also be annulled. 

Sixth, When a person has bequeathed his slave to the Aslaycbc- 
slave’s own son, who accepts the bequest on his deathbed, ^ Ma own 
the slave is emancipated as against tho whole property of son, and 
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the 

ft* 


legatee, 


according 


to all our doctors, without any 


accepted 

reference to the value of the slave coming within a third 
omanci- of it, for this necessarily refers only to what a testator 
^ainsuho hequoaths out of his own property, and hero the father 
becoming the property of the son by his acceptance of the 
porty!^ his emancipation immediately follows as a necessary 

consequence. 

Bequest of Seventh. When a person has bequeathed a mansion 
which falls wliich falls dowii and is levelled to the ground before the 
testator's death, the legacy is void because the name of 
testitor’s mansion (dar) is no longer applicable to it. But this is 
death. liable to doubt. 

Joint be- Eighth. When the testator lias said, Give Zeid and 
linHvidnaT ^ Bum,” Zcid, according to some doctors, is 

and to the entitled to a half, but, according to others, only a fourth, 
poor. doctrine is the best supported. 

Acts on The second kind of appendages relates to disposals oi 
Sucllarnro ^ person, or on deathbed. These arc of 

not to take two descriptions 
circet im- 
nicdiately 
arc to be 
tieated as 
legacies. 


or such as are deferred or not to take clfcct 
till after the testator’s decease, and such as fake cflcct 
immediately. The first are to bo treated in every respect 
as legacies according to the unanimous consent of our 
doctors, and like the acts of a person in health wliich 
are done with reference to hi^ death, so as not to take 
clTcct till after it. 

The second description of acts, or such as are of immcdi» 
ed’oet ini-^ operation, like muhahat or connivance at loss in contracts 
mediately, of exchange, aud gift, appropriation, and emancipation, 
opinion Tlicso are good according to some of our doctors as against 
the whole of the maker’s property, and according to others 
only as against a third.® Both opinions, however, agree in 
this, that if he should recover from Lis sickness they are 
valid against himself and against his heirs ; and the 
difference of opinion is only when he dies of the same 
disease. 

?im«ss necessary to note the diseases which restrain 


Such as 
arc to take 


jcirurdin; 

them. 


* This is the opinion of the Hnnifites. See D., pp. 542, 001, 
and 040. 
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a man from disposing of more than a third of his property. 

Upon this point, then, we may say that every disease which Dangerous 
is usually accompanied with apprehension of death, is said 
to be dangerous, such as hectic fever, consumption, 
haemorrhage, bilious or bloody swellings, fetid purgings, 
and such as are mixed with oleaginous matter or black 
excrement, and the like. Diseases, again, from which there Diseases 
is usually recovery have no other effect on a man’s disposal so 
of his property than if he were in a state of health, such as f^iticred. 
temporary fever, headache whether with continued augmen- 
tation or not, ophthalmia, and a tubercle on the tongue. 

Diseases, again, wdiich admit of heing classed as cither, Dubious, 
that is as dangerous and undangerous, are putrid fever, 
diarrhoea, and phlegmatic swelling. It were, however, General 
better to ascribe the effect under eonsidcration to all 
diseases which arc in fact accompanied with or terminate 
in death, whether they are customarily (langerous or not. 

But occasions of ajctunl coiiHict in war, or of childhirtb in 
women, or of storms at sea, have not the effect alluded to, 
namely, tliat of impairing a person’s power to dispose of 
his property, because, in point of fact, the term disease is 
quite inapplicable to them. 

Here some miscellaneous cases present themselves for 
consideration, , 

First, When a person in sickness has made a gift and Gratuitous 
also entered into a muhahat transaction, and the third of deatbbod 
his property suffices for both purposes, there is no question 
that effect is to he given to both. But if it should fall to priority, 
short, the first act of tlic deceased is entitled to a preference, 
and so on as to the others in succession, until the third is 
exhausted, when the deficiency falls solely upon the last. 

Second, When a gift of immediate operation, and one Butpre- 
whose effect is postponed or suspended, arc entered into at given to 
the same time, a preference is to ho given to the former, 
effect being also given to the latter if the third of the estate operation^ 
is sufficient for ^ both purposes; hut if not, the latter 
valid so far as the third will bear, and void as to the deferred, 
remainder. 

Third. When a sick person having no more than a 

PABT II. H 
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gram on 
deathbed, 
where the 
loss ex- 
ceeds a 
third of 
the estate, 
how the 
excess is 
to be 
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so as to 
avoid the 
objection 
of usnry. 


Muhahat 
of n slave 
on death- 
bed for 
half his 
value, how 
to be ad- 
justed be- 
tween the 
purchaser 
and the 
heirs when 
they refuse 
to ^low it. 


Case of 
emancipa- 
tion of a 
female 
slave and 
marriage 
with her 
on death- 
bed, both 
valid. 


\ooTr of grain of some kind, of the value of six deenars^ 
sells it for a koorr of inferior grain of the value of three 
deenarn, the loss by the muhahat is a half of his whole 
estate, whereas all that he can lawfully dispose of is no 
more than a third/ and the purchaser should accordingly 
restore a sixth to the heirs, but that would he usurious, 
and in order to make a valid transaction, it is necessary 
that he should give back to the heirs one-third of their 
good koorr, and that they should give back to him one- 
third of his inferior koorr ; there will thus remaiu with the 
heirs two-thirds of the koorr, or two deenars in value, and 
with the purchase!* two-thirds of a koorr, or four deenars in 
value, which mil only be an excess of two deenars or one- 
third of six (th(‘ w^holo estate), which is just the amount 
which tlio scll(‘r could lawfully dispose of in his last 
illness. 

Fourth, If a sick person should sell a slave of tho 
value of tvro hundred for one hundred, and afterwards 
recover of his disease, the contract is necessarily binding. 
Ilut if he should die, and the heirs refuse to ratify the 
sale, it is valid so far as a half of the slave is opposed to 
what ho actually paid, and that is three parts out of six, 
and the muhahat is good as to two sixths, or one third of the 
six, and these together amounj* to five sixths of tho slave, 
to which extent, then, the sale is valid, and void only as to 
the I’emaiiung one sixth, which tlierefore must be returned 
to the heirs. Tho ])urchaser, however, has an option, and 
may cancel the sale on account of the partial invalidity of 
the bargain, or abide by it ; but should lie adopt the latter 
alternative and offer the heirs a compensation for a sixth 
of the slave, they also have an option either to reject or 
accept, their riglit being involved in the substance or 
person of the slave. 

Fifth, When a person in his mortal sickness has 
emancipated a female slave, married and consummated 
with her, the emancipation and the contract are both valid, 
and the widow is entitled to succeed as an heir to her 
husband, if her value is within a third of his estate. But 
if her value exceeds the third there is tho same difference 
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of opinion with respect to all three, that is, the emancipaj- 
tion, marriage, and right of inheritance, as has been 
already described regarding the immediate acts of a person 
on deathbed.® 

Sixth. If a sick person should cmcocipate his female But if her 
slave whose value amounts to a third of his property, 
marry her at a dower equal to another third of his property, to a third 
consummate his nuptials with her, and then die, the 
marriage is valid, but the specified dower is void, because specified 
it m in excess of the third. The widow, however, is 
entitled to her share as an heir according to the ordinary 
rules of inheritance. And some doctors are of opinion 
that she is farther entitled to the muhr-l-mhl, or^propor 
dower. On this point, liowevcr, there is room for doubt. 

Others again maintain her right to the whole, or emanci- 
pation, marriage, and dower. 

Bee ante, p. 25(). 




BOOK VII. 

OF FURAIZ, OR INHERITANCE. 

CHAPTER L 

INTRODUCTORY. 

Section First. 

Causes of Inheritance, 

The riglit to inheritance is founded on ?insuh or con- Twocauscs 
sanguinity, and on siihuh^or special connection. Under 
misiih arfs comprehended three classes or series of persons : j^u&uh or 
First, the parents, and the children how low soever, consan- 
Sccond, the brethren and their children, how low soever, * 

and the grandparents, how high soever. And tJdrd, the 
maternal and paternal uncles and aunts. Suhuh is of two Subub or 
kinds: zoivjccut, or the relation between husband and 
wife ; and icula, or dominion — of which there are three 
descriptions ; the icula of emancipation, the uuda of 
responsibility for offences, and the u'lda of Iniainut, or 
headship of the Mussulman community. 

Heirs may be divided into three classes. First, those Reirs 
who have no right except by furz, or special appointment i^to throe 
by law to a share in the deceased’s estate ; second, those clas&cg., 
whose right is sometimes by fnrz, and sometimes by 
hurahut, or kindred to the deceased; third, those whose 
right is exclusively by kurahutd 

The first class comprehends the mother from among First class 
those whose right is by nusuh or consanguinity, and the 

^ Tlio enumeration must not bo considered as indicating any 
order of precedence. The third class, in fact, includes tlio son. 
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Second 

class. 


Third 

class. 


Kindred 
who are 


llasband and wife from among those whose title is by 
subub or special connection. The second class compre- 
hends the father and the daughter or daughters, the sister 
or sisters, and the kidalut of the mother, or those rela- 
tives who are connected through her only. The third 
class comprehends all other heirs besides those who are 
comprehended in the two first classes. 

When the heir is a person for whom no share has been 
notsharers appointed, and there is none to participate with him, that 
when they 210 other hcir equal to him in degree, the whole inhert- 
take the is his, whether his right bo by uusuh or by Huhnh. If 

Istote IS another associated with him, for whom also no 

directly, share has been appointed, they take the inheritance between 
them. When associates in the succession differ in the 
channels through which they are connected with the 
deceased, each set (Htirps) takes the portion of the person 
through whom they are connected with him ; as, for in- 
stance, when there are maternal and paternal uncles or 
aunts of the deceased, the former take the porlion of a 
mother, which is a third, and the latter the portion of 
a father, which is two-thirds. 

when^lone ^ sharer, he takes his 

take their appointed portion as such ; and if he has no equal, that is, 
the^thc'^^ if there is no other heir in thO same degree, he takes the 
remainder surplus also by rudd or reversionary right. Thus, when 
by ri^dit of ^j^ere is a daughter with a brother, or a sister with a 

return ^ 

paternal uncle, the daughter or sister takes first her 
appointed portion, and the remainder then reverts to her 
because she is nearer to the deceased, 
to^a whe^ observed that the surplus never reverts to a 

wife, and reverts to a husband only in the single case of 
there being no other heir than the Imam, 


When If the sharer has an equal in degree who is a sharer 

dehdeLy shares are not in excess of the whole estate, 

it falls it is to be divided according to the shares ; and if there is 
relared^^^^ any surplus it returns to them all by reversionary right, 
through unless any of them is excluded by a hajihj^ or unless a 


Active participle of hujuhj exclusion, for which ^eepost, p. ^ 70 . 
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single one of them is entitled to the surplus by virtue of the de- 
his connection with the deceased. If there is a deficiency, ^ 
it falls upon the portion of the daughter or daughters, 
or those who are related by the father to the deceased, 
and not upon those whose relationship fe only through the 
mother.^ 

As examples of the first case, or that where the shares Examples, 
are not in excess of tho whole estate, suppose that the 
deceased has left both parents, and two or more daughters, 

• — pr two children of his mother, that is, half-brothers or 
sisters on her side, with two full sisters or two half-sisters 
on tho father’s side— or a husband with a half-sister by 
the father. As an example of the second case, or that 
where there is a surplus, suppose that the deceased has 
left both parents and a daughter. And as an example of 
tho third case, or that where there is a deficiency, suppose 
that the heirs are both parents, a husband and two daugh- 
ters, — or both parents, a husband and a daughter,— or a 
husband gv wife and two children of the mother only, with 
two full sisters or half-sisters on tho father’s side.‘^ 

If the equal of the sharer is not himself a sharer, ho A non- 
takes the whole of what remains after satisfying the shares ; 
as in the case of both parents or one of them, and a son, — 
or a father witli a husbaad or wife, — or a son with a 
husband or wife, — or a brother with a husband or wife. 

Section Second. 

Impediments to Inheritance, 

The impediments to inheritance are three : — Infidelity, 
Homicide, and Slavery."^ 

By infidelity as an impediment to inheritance is to be Infuiclity. 
understood everything that excludes the believers in it 

^ According to the Hanilltcs,it is distributed among all tlie sliarcrs 
by what is called the Awl, or increase. — JSee M. L. I,, p. HJj, and 
JJ., p. 713. 

^ Illustrations of these cases will be found post — of tlic first at 
p. 395, of the second at p. 399, and of the tliii’d at p. 390. 

^ According to tlie Hanifites, difierence of religion generally, and 
difference of countiy, are impediments to inheritance.— Af. L. I., p. 21. 
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from the title of hldm. And no unbeliever, whether a 
subject or an alien, nor an apostate from the Moohummudan 
faith, can inherit to a MoosUm ; but a MoosUin may inherit 
to an original infidel or to an apostate ; and if an infidel 
should die leaving several heirs who are infidels and one 
heir who is fiMoodim^ the whole inheritance would go to the 
MoosUm, though he were only an emancipator or a patron 
by responsibility,® to the total exclusion of the infidels 
however near they might be by blood to the deceased. If, 
however, an infidel should have no heir whatever who ip a 
MoosUm, another infidel may in that case inherit to him, 
jn'ovided that the deceased were an infidel by origin ; but 
if ho w^re an apostate, the inheritance would devolve on the 
Imam upon failure of Mussulman heirs. According to one 
report the infidel heir would in that case also be entitled to 
inherit ; but the report is not considered authentic. 

If a believer has left only infidel heirs, they do not 
inherit his property, which goes to the Imam upon failure 
Conversion of Mussulman heirs. If, however, an infidel shoul/l embrace 
ancestor’s ancestor's death, previous to the partition 

(loath re- of the property, he -would be entitled to participate with 
iiripcdi- those wlio are equal to him in degree, or be preferred to the 
meut. whole inheritance if nearer to the deceased than the other 
Exceptions heirs. But if the conversion does not take place till after 
the partition of the estate, or if there is only one other heir 
(when of course no partition would be required), the 
conversion of the infidel is of no avail, and he has no 
share in the inheritance ; except that in cases where there 
is no other heir than the Imam, and an unbelieving heir 
embraces the faith, he is to bo preferred to the Imam 
according to a report by Ahoo Biiseer, Some, however, 
have alleged that conversion only when previous to the 
transfer of the property to the public treasury confers a 
preferable title on the heir, and that after such transfer it 
confers no right whatever. While others, again, have 
denied his right in both cases, upon the ground that the 
Imam ought properly to be considered the same as a single 


See post, p. 301. 
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heir. If the heir is a husband or wife, and there is anothe,r 
heir who is an infidel but embraces the faith of Islam, he is 
entitled to the surplus after payment of the share appointed 
to the husband or wife. Such at least is the prevalent 
opinion, but it is liable to some difScuMy arising from the 
impossibility of making a partition in the case of the 
husband ; and if therefore it were said that the convert 
participates with a widow only, and not with a husband, it 
would appear to be the most just decision, because in the 
case of the widow partition is possible as the convert has a 
preferable title to the Imam, whereas a husband in virtue 
of his reversionary right becoming entitled to the surplus, 
there is no room for partition in his case, — which, is like 
that of a believing daughter and an infidel father, or a 
believing sister and an infidel brother. 

Connected with this impediment of infidelity are the 
four following cases : — 

First. If one of the ^mrents of an infant bo a believer, Construc- 
tlic constti'uction of law is in favour of the Islam of the infant, in^f^vo^^ 
and if one of the parents of a child, liotli being infidels «t of a child 
the time of its birth, should embrace the faith during its 
infancy, the rule of law is the same. If the child on 
attaining to puberty should reject^ the faith, he is to be or con- 
treated rigorously and accounted an apostate if he persist 

. Its miancy. 

m his rejection oi it. 

Second. If*a Christian should leave infant children. Children of 
and a brother’s son and a sister’s son who are believers, the 
estate must be divided between the believers, the brother’s heirs are 
son taking two-thirds, and the sister’s son one-third, but 
they must maintain the children of the decensed by con- maintained 
tributions proportionate to their respective shares. If on p^oiloitioi” 
attaining to puberty the children should profess the faith to their 
of Islam, they have a preferable title to the inheritance, 
according to a report of Malik Ihii Ayoon; but if they 
make choice of infidelity, the property of the heirs is 
established in what they first inherited, and the children 
are entirely excluded. This decision, however, is not free 
from difficulty, because, in the first place, an infant is in 
the same situation as its parent in respect of infidelity ; 
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and secondly, because a partition of property previous to 
an adoption of Islwin precludes any future right to it. 

Third. Believers inherit to each other, though they 
belong to different sects ; and infidels inherit to infidels, 
though of different^persuasions. 

Fourth, The property of an apostate who was by birth 
or parentage a believer, is to be divided amongst his heirs 
at the date of his apostasy ; and his wife also becomes 
immediately divided from him, and must observe an iddut 
as in the case of her husband’s death, whether he is imn?e- 
diately slain or continues to live ; and he is not to be called 
on to repent. A woman, however, is not to be slain for 
her apostasy, but is to be imprisoned and scourged at the 
times of prayer, and her property is not to be divided until 
her actual death. With regard to a male apostate who 
was not by birth or parentage a believer, he is to be first 
called to repentance, and if he repent, well ; if not, he is 
then to bo slain, but his property is not to be divided until 
his actual death, either naturally or by the hand j|f justice. 
The iddut of his wife, however, commences from the date 


of his change of religion ; and if he returns to the faith 
before the expiration of the iddut he has still a preferable 
right to her ; but if the iddut has once exi)ired his right is 
gone for ever, and he has no means of retaining her. 
Homicide By homicide as an impediment to inheritance is to be 
teutional understood that a person who has slain another wilfully 
preyents and unjustly is precluded from inheriting to him ; but if 
but^not the deed has been done rightfully, it is no impediment, 

when acci- Homicido by mistake also is no legal bar to succession, 
dental. according to the most prevalent doctrine,'^ although Mofecd 
has, apparently with some propriety, excluded from the 
operation of this rule the deeut or fine to be paid in expia- 
tion of the deed, which the slayer is prevented from 
inheriting. This impediment applies equally to the father 
and the child, and all others connected with the deceased, 
whether by consanguinity for special connection ; and if 
there is no other heir besides the slayer, the inheritance 
must go to the public treasury. 


’ It is, according to the Hanifftes. — M, L, p. 23, and /)., p. 097. 
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If a person should slay his father, and the parricid<^ Child of a 
has a child, this child may inherit from the grandfather, 
should he leave no issue of his loins, for the crime of a barred 
father is no bar to the succession of his children ; but if eetaio^V 
the heir of the murderer bo an inlidel, they are both his father’s 
excluded together, and the inheritance goes to the hium, uXssan 


unless the infidel should embrace the faith, when he would 
be entitled both to the inheritance and the quest of blood. 
But upon this point there are the following cases : — 

• First. If a murdered person leave no other heir than 
the IvunUf he may either demand retaliation, or the expia- 
tory fine with the consent of the murderer, but he is not at 
liberty to forgive the oficncc altogether. , 

Second. The fine of blood is considered by law as the 
property of the person slain, and is subject to the payment 
of his debts and legacies, whether the homicide wore inten- 
tional or murder, supposing the line to be accepted, or by 
mistake. 


infidel, 
when the 
Imam is 
the heir. 

Imam may 
follow the 
quest of 
blood, but 
cannot 
])ardon. 
Fine of 
blood is in 
law pai’t of 
the estate 
of the 
person 
blaiii; 


Third. All persons connected with the deceased, whether and may 
by consanguinity or special connoction, may lawfully inherit by 
the de( ut or fine of blood, except those connt^cted only heir except 
through the mother, with respect to whom there is a liect^^donly 
dillerence of opinion. And a husband or wife does not by the 
inherit the right of retaliivtion for the murdered spouse^ . mo i 
but if the right is commuted by mutual consent for the 
deeut or expiatory fine, they enjoy their appointed shares 
of the amount. 


The third impediment or slavery operates with respect Slavery 
to both the heir and the ancestor.^' If therefore a person 
should die leaving an heir who is free and another who is a the heir 
slave, the whole inheritance would go to the former, though ^nlLstor. 
remote, to the exclusion of the latter, though near. But if 
the slave heir should have a child who is free, lie is not 
debarred from the succession by the slavery of his parent. 

And, further, if there are two or more heirs, one of whom 
is a slave at the ancestor’s death but is emancipated before 
the partition of the property, he is entitled to participate in 


MowrooSf literally, inherited 
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^le succession if equal in degree to ^tlio others, or to take 
the whole alone if he is nearer to the deceased. But 
emancipation after partition confers no title to a share in 
inheritance. So, also, it is inefifectual when there is only 
one person who is entitled to the inheritance, and there is 
consequently no occasion for partition ; — in which case the 
slave gets nothing by his emancipation. 

When a When the deceased has left no other heir than a slave, 
sob heir he purchased out of the estate and then 

is to be emancipated, whereupon ho becomes entitled to the residue, 
out of^the proprietor may be compelled to dispose of him. 

estate and Should the property left by the deceased be inadequate to 
pS;ed^^ancl pu^cliase, somc doctors have said that the slave must be 
is entitled raiisomed to the extent of the property, and left to work 
r^Mue remainder of his price by emancipatory labour, while 

others hav(' maintained that he is in no respect to be 
ransomed, hut that the whole 2>roperty goes to the Imam ; 
and this opinion is better su^iporf ed by traditionary authority. 
So, also, if the deceased have left two or more ^reirs who 
are slaves, and the share of each or of one of them should 
fall short of his value, none is to be ransomed, but the 
whole estate 2)asscs to the Inidm. If, however, a slave 
is partially emancipated, he is entitled to receive out of his 
share a part proportioned to extent of his freedom, 
while he is debarred from a portion |)roj)ortioned to the 

extent of his slavery. The same rule is applicable to the 

person from whom an inheritance is derived ; and female 
slaves are considered by law in the same predicament with 
males. Upon these points two cases arise : — 

Slaves to First, It is universally agreed that parents are to bo 
ed ounr out of the property of free childr-en ; but with 

property ^ respcct to the converse of this, or the ransom of children 

frcc^chil-^^ estate left by their deceased parents, there is 

dren. some douht. The affirmative is, however, the better founded 
opinion. With regard to all others besides parents and 
cliildren, whether they are to be ransomed or not, there is 
also a difference of opinion, but the negative of this 
l)roposition appears to bo the more jirevalent and is better 
founded. 
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Second. An oom-l-wnludy or female slave who has borne An oom-i- 
a child to her master, has no claim to inherit from him. 

So, also, neither has a moodiihhiir, or person to whom her mas- 
freedom has been granted at the proprietor’s death, though 
ho should happen to be in the predicament of heir to 
his nwodiihhir or person who has so granted him his 
freedom. And in like manner with respect to a moolatnh 
or person who has stipulated to pay a ransom for his 
liberty, whether the contract were conditional or absolute,'^ 
pi^evided that no part of the ransom has been paid. 

As appendages to the whole subject of impediments to 
inheritance the following cases present themselves for 
consideration : — 

Flrnt. lAnn, or imprecation, has the effect of cutting jjfm outs 
off* the numh, or descent of a child. But if the child be 
subsequently acknowledged by the husband, the connectioii a child, 
between him and the (diild is so far restored that the child 
can inherit from him, thoygh ho cannot inherit from the 
child. ^ 

Second. When a person is a 1 )sciit from his homo or The pro- 

country, at so great a distan(‘e as not to bo known or hoard 
„ - , . i 1 T -1 T 1 • 1 • iibscnt or 

of, his property cannot he divided among his heirs until missing 

his death is fully established, or until such a period shall 

have elapsed as to removeiall probability of a person like divided 

him being still alive. His property may then bo decreed 

to his heirs who may he in existence at tlie time of the it may be 

decree. Some, however, have said that the division should 

be made after the ex])iration of ten years, while others have that he is 

denied the legality of the distribution altogctiier, directing 

that the property should be entrusted to the keeping of an 

heir in opulent circumstances. But the first opinion is to 

be preferred, as best founded in reason and justice. 

Third, A feeius, or embryo in the womb, is entitled Xfatm 
to inherit if born alive, but if still-born it has no title to 

hent It 

^ The distinction between the two kinds of Mookatuhut is, that 
in the one there is a condition tliat, on any failure in pa 3 ancnt of the 
ransom, the moohatiih shall revert to a state of absolute slavery ; and 
in the other, the contract contains merely tlic term, the ransom, and 
the intention.— p. ^120. 
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produced any portion ; whereas if born alive, though death should 
ensue immediately after its birth, its share belongs to its 
own heirs. If miscarriage is produced by violence, regard 
is to be had to any motion which may bo exhibited by the 
child, whether it l^o such as cannot proceed except from a 
living being, or is merely a quivering of the limbs, which 
sometimes takes place involuntarily after death, and the 
child is to be pronounced as having been born alive or dead 
accordingly. 

Debt ex- Fourth, When a person has died involved in debt to 
dudes finy amount of liis property, it is not to be transferred 

daim of 1 . 1 . \ . 

inheritniiec to lus hcir, but remains subject to the same conditions as 
paid belonged to him. If the debts should not absorb 

the whole of his estate, so mucli of it as is required for the 
payment of his debts remains sul)ject to the same con- 
ditions, while the surplus is to be transferred to his heirs. 


Section Third. 


Fjxcluaioji from Inheritant 


Entire or Exclusion is either from the whole inheritance or from 
partial. ^ one’s share. With regard to the first, the rule of 

Se ^ n^cr respect is to 1)6 paid to nearness of blood to the 

excludes deceased. Thus the child of a-^cliild cannot inherit with a 
child, whether male or female, in so much that there is no 
Illustra- inheritance for a son’s son, when there is only a daughter ; 
tions. whilst, when there arc several children’s children together, 
the nearer of them always excludes the more remote. 
Further, a child excludes all persons who are related to the 
deceased through his parents, or one of them, — as brothers 
and sisters and their children, grandfathers and their 
parents, paternal and maternal uncles and aunts and their 
children; and none can participate with children in the 
inheritance, except the immediate parents of the deceased 
and a husband or wife. 

Pontinued. Upon failure of parents and children of the deceased, 
brothers and grandfathers succeed, a brother excluding the 


the more 
remote. 

Illustra- 

tions. 


Arab. TuJmlloos, 
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child of a brother, and when there are several generations 
together, in different degrees of descent, the nearer is 
always preferred to the more remote. Further, brothers 
and sisters and their children, however remote, exclude all 
those who are related through grandfathers — as paternal 
and maternal uncles and their children — but do not exclude 
the parents of these grandfathers, for a grandfather, how 
high soever, is always a grandfather, though when there 
are several generations together, in different degrees of 
ascent, the lowest in descent, or nearest to the deceased, is 
always preferred to the more remote. 

Uncles, paternal or maternal, and their children, how Continued, 
low soever, exclude the paternal and maternal uncles of 
the father, and, in like manner, the children of the father’s 
paternal or maternal uncles exclude the paternal and 
maternal uncles of the grandfather. 

Further, a person who is related to the deceased by the Full kins- 
father only is excluded by one who is related to him by ^udcTalf 
both father and mother, provided they are equal in class 
and degro*e. ’ 

Lastly, a relation by blood, however remote, excludes and my 
an emancipator ; and, in like manner, an emancipator, or 
his representative in the inheritance of the freedman, is dudes an 
preferred to the surety foji oflenc(?s, and the surety for j 
offences is preferred to the Imam. 

Partial exclusion, ortho diminution of a share, is of two Partial 
kinds : exclusion by a child, and exclusion by brothers 
and sisters. A child, how low soever, and whether male 
or female, excludes the parents of the deceased from more shares of 
than two-sixths of the estate, except in the case ^Ulore, with 
one daughter or two or more daughters, there is only o]io husband 
narent : and reduces the husband or wife from the highest 

^ .11 ‘ITT 

to the lowest share appointed for them respectively. Hero bo in tlirec 
it may be observed that there are three states in wdiich a 
husband or wife may be with reference to the inheritance. 

First, there may be a child in any degree of descent, and 
in that case the share of the husband is a fourth, and that 
of a wife an eighth. Second, there may be neither a child 
nor any descendant of a child, and then the husband’s 



272 


INHEEITANCE. 


share is a half, and the wife’s a fourth ; and these’ shares 
can never he reduced by awl or increasing the divisor, 
as awl is not recognized by us. Thirdly, there naay bo 
neither an heir by blood nor any other by special connec- 
tion, and in that event a husband has his half and the 
remainder by virtue of the return or reversionary right, 
while the widow is restricted to her fourth. Upon this 
point, however, there are three different opinions. Accord- 
ing to one of these, she takes the remainder by virtue of 
reversionary right ; according to another it never reverts to 
her ; while according to the third opinion, it reverts to her 
■ on failure, that is during the absence of the but 

not if he is present. The right doctrine, however, is that 
it never reverts to her. 

Brnthers With regard to exclusion by brothers and sisters, they 

redwTThe prcvent a mother’s share from exceeding a sixth of the 

“Other’s inheritance upon four conditions. 

sll.HT'C to £l 

sixth, upon coiiBist of two OT more males, or one 

ditionr' females, or four females. 

2v(l. That they he neither infiflels nor slaves. ' Whether 
a murderer would exclude is liable to doubt ; but according 
to the most prevalent doctrine he would not. 

Srd. That the father of the deceased be in existence. 

Ath. That the brothers or sisters themselves be either of 
the full blood, that is, connected with the deceased by both 
parents, or be of the half blood on the father’s side ; as 
also, according to the host founded opinion, that they exist 
separate from the mother, not in her womb. Further, 
the children of brothers and sisters have no effect in 
excluding the mother or reducing her share ; nor of her- 
maphrodites have less than four any such effect, from the 
possibility of their all being females. 


“ “ By all the followers of the twelve* Imams ^ Irndm Muhuoy, their 
twelfth and last spiritual as well as leinporal leader, is believed to be 
still living, but to have retired from human obsen^ation since bis last 
appearance on earth.” — Ini. D , note p. 142. 
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Section Fouetu. 

Shares and their Combinations. 

The shares are six in numher ; a Ealf, a fourth, nnd and 
an eighth, two-thirds, one-third, and a sixth. A half is f^rwhom^^ 
the share of a husband when Ihero is no child nor ™ 

descendant of a child how low soever, of a single daughttT ^ 

and of a single sister of full blood, or of half on the father’s 
side. A fourth is the share of a husband when there is 
a child or descendant of a child how low soever, and of 
a widow when there is none of these. And an eighth is the 
share of the widow when there is a child or descendant of 
a child how low soever.^' Two-thirds arc the share of two 
or more daughters, and of two or more sisters of the full 
blood, or half blood on the father’s side. A third is the 
share of the mother when there is no child nor descendant 
of a child, nor two brothers T)r sisters, to exclude or reduce 
her share in manner before mentioned, and of two or more 
children of the mother only, that is, half brothers or sisters 
of the deceased on the mother’s side. And a sixth is the 
share of each one of the immediate parents of the deceased 
w^hen he has left a child or descendant of a child how low 
soever ; and of his mother when ho has left full brothers 
or sisters or half brothers or sisters on the father’s side, 
the father himself being also in existence ; and also the 
share of a single child of the mother only, that is a half 
brother of the deceased on her side, whether the child bo 
male or female. 

Of the above-mentioned shares, some are susceptible Shares that 
of combinations with others, and some are not. Thus, a not com- 
half may be combined with its like, and with a fourth and with 
an eighth ; but it docs not combine with two-thirds, on 
account of the nullity of the doctrine of the aivl, the 
deficiency in case of such a concurrence falling entirely on 
the two or more sisters, to the entire immunity of the 


Wlicn there is more than one wife, the fourth or eighth, as the 
case may be, is divisible among them equally. — Post, p. 

PAET II. T 
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Jiusband. The half may also be combined with a third 
and with a sixth. A fourth and an eighth do not com- 
bine ; but a fourth may be combined with two-thirds, one- 
third, and a sixth. An eighth combines with two-thirds 
and a sixth ; but. does not combine with a third. A 
third does not combine with a sixth by name.'® 

Usubat, or Connected with this subject of shares and their com- 
1*11 

tives when two following rules : — Pint. There is no 

equal in room with US for succession by taaseeh or lineal right so 
sheers long as there is any right by fiireezut or appointment of 
take the shares ; so that, when there is an equal in the case, but 
residue. himself no share, he takes the surplus after 

the others have had their portions, by virtue of kiirahit, or 
nearness of relationshiji to the deceased. Thus, suppose 
that there are both parents and a husband or wife. Here, 
the mother has a third of the estate, the husband or wife 
his or her share, and the father^® the surplus ; and, if there 
wore brothers also who would reduce the mother’s share 
to a sixth (without deriving any benefit themselves), she 
would have that share, the husband a half, and 'the father 
the remainder. So also in the case of both parents, a 
son, and a husband, or of a husband and two half brothers 
on the mother’s side, and a full brother or sister, or half 
on the father’s side. Further, if the lineal relative be 
remote, he has no portion in the inheritance, and the 
surplus reverts to the sharers, with exception of the 
husband and wife ; as, for instance, when there are both 
parents, or one of them and a daughter and a brother or 
paternal uncle. 

The Awl Secondly. The mvl is null or not recognized with us. 
nizerby^" The occasion for it arises only in consequence of conflict 
Sheeahs, between the claim of a husband or wife with the claims of 
the other heirs, and in cases of that kind the loss falls 

For examples of the above combinations, see post, p. 38*2 . 

That is, for the succession of Csuhat, as such, according to 
the Hanifites. 

** The father, though sometimes a sharer, is here only a resi- 
duary, his share being merged in the residue. 
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upon the father, or the daughter or daughters, or a sister 
or sisters related by both parents, or on the father’s si(fe 
only, to the exception of those who are related only 
through the mother ; as, for instance, when the deceased 
has left a husband, both parents, anjJ a daughter, or a 
husband, one parent, and two or more daughters, or a 
widow, both parents, and two daughters, or a husband 
with relatives on the mother’s side, and a sister or sisters 
by father and mother or by the father only.^^ 

* So in the original ; bnt in pj) the deficiency ia said to 

fall only on tlic daughters, or sisters by iiill or half-blood, without 
any mentioai of the father. 

These cases will be found on p. 
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CHAPTEll II. 


OF INHERITANCE RY ‘‘ NUSUB ” OR CONSANGUINITY. 


Tins comprises three classes or series of persons. The 
first class comprehends the father and mother of the 
deceased and his children. 

If the father he alone, the whole property is his ; 
children, and if the mother he alone, a third of the property is 
Parents hers in right of her share, and the remainder hy virtue 
when there of the return or reversionary right. If the deceased has 
children, left both his parents and no children, his mother has a 
third, and his father the remainder. But if there are also 
brethren of the deceased, the share of the mother is 
reduced to a sixth, and the father has the remainder, 
while the brethren have nothing. 

Children If the SOU be alonc, the whole properly is his ; and if 
arc^no^^^*^^ tlicrc are more sons than one, it is divided equally among 
parents, them. If a daughter be alonc, half the property is hers 
in right of her share, and the remainder by virtue of the 
return. If there are two or more daughters, they have 
two-thirds as their share, and the remainder by the return. 
When there are children of both sexes, the portion of each 
male is double that of a female. 


Three 
clasHCS : 
Class 
First, 

1 Vents 

iiiiil 


When parents are combined with children, or when 
one parent is combined with children, each parent or the 
single parent, as the case may be, has a sixth, and the 
children have the remainder equally if they are all males, 
and if there is a female or females among them, each male 
has the portions of two females. And if the deceased has 
husband or left a husband or wife with parents and children, the 
husband or wife takes the lowest share appointed for them 


Parents 

and 

children 

together. 


With a 
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respectively, and the parents in like manner, and the 
remainder goes to the children. When with the parents 
there is only one daughter, the parents have two-sixths, the 
daughter a half, and the remainder reverts to them all in 
fifths.^ But if there be also brcthrcii^f the deceased on 
the father’s side, the remainder reverts to the father and 
daughter in fourths.- If there is a husband with the 
parents and daughter, the husband takes the smallest 
share to which he is entitled ; so also do the parents, and 
tlM3 daughter lias the remainder.’^’ While, if for the 
husband we substitute a wife, each sharer takes his or her 
share, and the remainder reverts to the parents and daughter, 
to the exclusion of the wife. But if there were brethren, 
the remainder would revert to the daughter and the father 
in fourths.'* If there is only one of the parents witli a 
daughter, the property belongs to them l)oth in fourths ; 
and if there is a husband or wife with them, the sur 2 )liis 
reverts to the daughter aAid the single parent, to the 
exclusion^of the husband or wife. When tbere are* two or 
more daughters, the parents have two-sixths, and the two 
or more daughters two-thirds equally divided among them. 
If to these we suppose a husband or wife to be added, ho 
or she would take the low^est shiye appointed for them 
respectively, the parents \A)uld have two-sixths, and the 
two or more daughters the remainder ; while, if there is 
only one parent, he or she would have a sixth, the tw^o or 
more daughters have two-thirds, and the remainder reverts 
to them in fifths ; and if there w^ero a husband also, the 
deficiency w^ould fall on the two or more daughters. If 

* Tliat is, one-fifth of it to each parent, and tlirco-fifths to the 
daughter. 

* One to the father and three to tlic daughters, in proportion to 
their original shares. 

^ Here there is a deficiency of onc-twelftli, \^hicll falls on the 
daughter. — See ante, p. JiOd. 

^ Because bretliren reduce the mother to a sixth . — See ante^ 
p. 272. 

® Arab. Mai. Here it matters not whether the whole property 
or the remainder be mentioned, for they arc divisible in the same 
proportions. 
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a*gain there were a widow, «he would have her share, 
which would he an eighth, and the remainder w^ould pass 
to the single parent and the daughters in fifths. But if 
there is a husband with both parents, he would have a 
half, the mother a^ third of the original estate, and the 
father the remainder ; while, if we suppose brethren to be 
added to these, the mother’s share would be only a sixth, 
while the father would still have the remainder. If with 
both parents there is a widow, she has a fourth, the 
mother a third of the original, if there are no brethren, 
or a sixth if tlierc are, and the father the remainder. 

' Mificellaneous Cases. 

First. When there are no immediate children of the 
deceased, the children of his children represent their own 
parents, dividing the property with the immediate parents of 
the deceased. It seems to have been once made a condition 
of the succession of children’s children that there should be 
a failure of both the parents of the deceased; but this opinion 
is now exploded, and has been abandoned. But children 
prevent the succession of every one connected with the 
deceased through them, and also of every one connected 
with him through his* parents, as his brethren and their 
children, his grandparents and more remote ancestors, and 
his paternal and maternal uncles and their children. 
And all the descendants of the deceased are so arranged 
that the nearest to him is nearest also in succession to his 
property ; so that one generation does not inherit with 
another that is nearer than it to the deceased, and each 
person inherits the portion of the person through whom 
he is connected wdth the deceased. Hence, the child, 
whether male or female, of a daughter inherits her portion 
(which is a half if she was alone or in conjunction with 
both parents), and the remainder reverts to such child in 
the same way as it w^ould have done to her mother if she 
were alive ; and the child, whether male or female, of a 
son inherits the whole property if he was alone, and the 
surplus, after deducting the shares of other heirs, if there 
were any in conjunction with him, as, for instance, 
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parents, or one of them, and a husband or mfe. If thcr<; 
are only children of a son and children of a daughter, the 
former take two-thirds of the property, and the latter one- 
third, according to the best-founded doctrine. And if the 
deceased should have left a husband wife, he or she 
would take the lowest share appointed for them respect- 
ively, while of the remainder, a third would pass to the 
children of the daughter, and two-thirds to the children of 
the son. 

^Second. In the division of a daughter’s share among Children of 
her children a male takes the portion of two females, in 
the same way as in the division of a son’s share among his the pro- 
children. Eut it has been said that a daughter’s children fwo^sharL 
share her portion equally. This opinion, however, is now to a male 
ananaonea. ^ ^ ^ 

Third, The following things arc to bo given to the PHmo- 
eldest child of the deceased out of his property, viz. liis body 
clothes, his ring, his sword ^^nd his Koran ; and he is liable' recognized, 
tor the pajinent or fulfilment of his unperformed prayers 
and fasts. Among the conditions of his right to these 
things it is required that lie bo neither a prodigal, nor 
deficient in understanding according to the approved opinion, 
and that the deceased should have left some other property 
besides them ; for if ho hts not, tlie eldest child has no 
special right to them. And if the eldest child be a female, 
they are to bo given to the oldest male. 

Fourth. The grandfather and grandmother have no Grand- 
right to any part of the deceased’s estate when he is survived 
by either of his immediate parents ; but it is proper and maintained 
becoming that a sixth of the original property should be 
bestowed on them when tho parent’s own poiiion exceeds immediate 
that amount ; as for instance, when the deceased has left P*^***^^^^®* 
both parents, with a paternal and maternal grandfather and 
grandmother, his mother, having a third of the property, 
should bestow a half of her portion on his grandfather and 
grandmother equally, or if there is only one of them give 
the whole of the half to that one ; and the father having 
two-thirds should bestow a sixth of the original property 
on the grandfather and grandmother equally, or if there is 
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Class 
second — 
Brethren 
and prand- 
pareiits. 
Full 
brothers 
and sisters. 


Half 
brothers 
and sisters 
on the 
father’s 
side. 


On the 

mother’s 

side. 


only ono of thorn give the whole of the sixth to that one. 
If one of the parents should obtain only a sixth of the 
inheritance and no more, while the other obtains a sixth 
and something in excess of it, the duty of maintaining 
the grandparents ^falls' upon the latter to the exclusion of 
the former. And, if the deceased has left both parents and 
brethren, the maintenance of the grandparents is incum- 
bent on the father alone and not on the mother ; while if 
the deceased is survived by both parents and a husband, 
the duty of maintaining the grandparents falls on the 
mother exclusively of the father. The paternal grandfather 
and paternal grandmother have no claim to maintenance 
except in the case of the deceased being survived by his 
fatherj nor tlie maternal grandfather or maternal grand- 
mother any claim to maintenance except in the case of 
the deceased being survived by his mother. 

The second class of consanguineous heirs comprehends 
brethren and gi'andparents. 

When a full brother stands alone without any other 
heirs, he has the whole property. When there is another 
full brother or brothers with him, the property is equally 
divided amongst them. If among the brethren there is a 
female or females, each male takes two portions and each 
female one portion. If there ^is a full sister and no other 
heirs, she takes a half of the property as her share, and the 
remainder reverts to her by the return ; while if there are 
two or more full sisters alone, they take two-thirds of the 
property in the first instance, and the remainder reverts to 
them in like manner. 

When there are no full brothers or sisters, the half- 
brothers and sisters on the father’s side come into their 
place. And the rule for them, when single or several, is 
the same as is applicable to the full brothers and sisters in 
like circumstances. No brother or sister on the father’s 
side only can inherit with a full brother or sister, by reason 
of the union of two causes of inheritance in the latter. 

When a child of the mother only, that is, a half-brother 
or sister of the deceased on her side, stands alone without 
any other heir, the child, whether male or fenaale, takes a 
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sixth first, and then the remainder by the return ; and if 
there are two or more such children, they take a thirJ 
equally divided among them, whether they be males or 
females, or males and females. 

If there are brethren of different^ kinds, those con- Pnii 
nected by the mother only take a sixth if there is only one 
such, or a third if there are tw^o or more, the third being the father’s 
equally divided among them in that case ; and those con- 
nected by father and mother take two-thirds, whether mother’s 
there be one or more ; but if there is only one, and that 
one a female, she has a half of the two-thirds by appoint- 
ment, and the remainder by the return ; while if there are 
two or more, and they are females, they take two-thirds 
by appointment, and the surplus, if any,^’ l)y the return. 

Again, if those connected by the father be males, the 
remainder, after satisfying the portions of those connected 
by the mother only, belongs to them equally ; while if 
there are both males and females, the division among them 
is in the proportion of two shares to each male, find one 
share to 5ach female. 

The grandfather when alone takes the whole property, Grand- 
w^hether he bo on the father’s or mother’s side. So also 
the grandmother. And if there is a grandfather or grand- 
mother, or both, on the j^nothcr’s^ side, together with a 
grandfather or grandmother, or both, on the father’s side, 
those connected through the mother take a third in equal 
portions, and those connected by the father take two-thirds 
in the proportion of two parts to a male and one part to a 
female. 

When a maternal grandfather and grandmother, or one Grand- 
of them, is combined with half-brethren on the mother’s 
side, the grandfather is as a brother and the grandmother brothers or 
as a sister, and the mother’s third is divided among them 
all equally. And in like manner, when a paternal grand- 
father and gra dmother, or one of them, is combined with 
a sister, or two or more sisters, by father and mother, or 
by the father’s side only, the gi'andfather is as the brother, 


® As there would be with only one half brother or sister. 
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jind the gi’andmother as the sister, and the remainder, 
after satisfying the relatives connected by the mother, is 
divided among them in the proportion of two parts to the 
male for one part to the female. 

The husband ard wife take the largest shares appointed 
for them respectively, when they are combined with brethren, 
whether the brethren agree or differ as to the side of their 
connection with the deceased ; those on the mother’s side 
taking their appointed portions of the original estate, and 
the surplus passing to those connected by father and 
mother, or failing tlicm, to those connected through the 
father only. The deficiency, if any, falls on the portions 
of the. full brethren or of those connected only by the 
father ; as when the deceased has left a husband with a 
half-brother or sister on the mother’s side, and a full 
sister ; and if there is a surplus, as when there is only 
one on the mother's side and a sister by both father and 
mother, the surplus goes to licf alone. But if instead of a 
sister by both father and mother there were a sister by the 
father only, w^ould she also have this special right to the 
surplus after satisfying the shares ? The question has 
been answered in the aflirmative, because the deficiency, 
if there is any, by reason of the contending claims of a 
husband or wife, falls upon iher, and also by reason of 
what is reported from Ahoo Jaafer, on whom be peace, in 
the case of the son of a half-sister by the father and the 
son of a half-sister by the mother, in which he said, “A 
sixth to the son of the sister by the mother, and the 
remainder to the son of the sister by the father.” But the 
report is weak, and it has also been maintained that 
the surplus should revert to those connected through the 
mother, and to the sister or sisters on the father’s side, in 
fourths or fifths, as there may be one or more of them, on 
account of the equality of degree ; and this opinion is 
preferred. 


Miscellaneous Cases. 

First, A grandfather though remote participates with 
brethren when there is none lower than him or nearer to 
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the deceased : but if there arc grandfathers in differont^vith 
degrees of ascent in combination with brethren, the lower ulcro 
participate and the higher are excluded. arc no 

Second. When the deceased has left a paternal grand- parents 
father and grandmother of his father^ and a maternal Great- 
grandfather and grandmother of his father, and the like 
of his mother, her grandparents have a third of the pro- paternal 
perty in fourths, and the grandparents of the father have 
two-thirds of it between them in thirds, two of these being 
fordiis grandparents on the father’s side in the proportion 
of two parts to a male and one to a female, and the other 
of them being for his grandparents on the mother’s side, 
according to what has been reported by the Hlicikh, 
on whom may God have mercy. So that the original 
number of shares, or tliree, has to be divided among two 
classes, and four must be multiplied by nine, and the 
product, or thirLy-six, again multiplied by three, which 
will give one hundred and •eight as the number of parts 
into whicli the estate must be divided in order fo give 
the several parties their respective jiurtions without a 
fraction.'^ 

Third. When there is a half brother by the mother, A half- 
and the son of a full brother, the farmer has the whole of 
the inheritance because he R nearer to the deceased. But F^ferred 
Ihn Shazau maintains that he ought to have only a sixth, broWr’s 
and the son of the full brother the remainder, by reason 
of the junction of two causes of inheritance in his case. 

The reason, however, is weak, for the rule with regard to 
the junction of several causes has effect only when accom- 

’ The lOH parts arc llius apportioned : — One-third, or thii’ty-aix 
parts, to the grandparents of the motlier (being nine to each of tlie 
four), and two-thirds, or seventy-two parts, to lliose of the father. 

Of these seventy-two, one- third, or twenty-four, go to the father s 
grandparents on the motJier’s side, among whom, being equally 
divided, they give twelve to each ; and two-thirds, or forty-eight, go 
to his grandparents on the father’s side, but must further be divided 
between them, giving two-thirds, or thirty -two, to the grandfather, 
and sixteen to tlie grandmother. If these are all collected, it will be 
found that they make the exact stun of lOS. 
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children. 


^panied with equality of degree,® and docs not operate when 
the degrees differ. 

Brothps Fourth, On failure of brothers and sisters their chil- 
rq^se* ited come into thoir places, and each one among them 

by their inherits the portion of the person through whom he is 
connected with the deceased. If there bo only one, he 
takes the whole of the portion, or if there be several and 
they are all males or all females, they take the portion 
equally between them ; but if they are partly male and 
partly female, the division between them is in the propor- 
tion of two shares to a male for one to a female, unless 
they are children of half-brethren on tho mother’s side, 
when, the division among them is also equal. And the 
children of a brother take the remainder, lilvo their father ; 
the children of a full sister take a half, that is, tho share 
of their mother, but take nothing by way of return ; and 
the children of two or more sisters have two-thirds, except 
when there is a deficiency of property by reason of the 
concuri’oncc of a husband or wife, when tliev have the 
remainder, as hai)i)cns to tlioso who are connected with 


the deceased through his father. 

And on If there are no children of full brethren the children of 
childrcn^^ half-brethren by the father come into their place ; and tho 

of fnll 
brethren, 
those of the 


children of a half-brother or twister on the mother’s side 
have a sixth ; while if there are children of both they have 
half on the a third, each set taking the share of the person through 
licJe^Lnie ^hom they approach to the deceased, and dividing it 
into their among ’ themselves equally. If there are children of 
brethren of different kinds, the children of half- brethren 
on the mother’s side take a third, and tho children of full 
brethren take two-thirds, while the children of half-brethren 
by the father are entirely excluded. If in combination 
with them there is a husband or wife, these take respectively 
the largest share appointed for them ; and those connected 
through the mother only take a third if they are more than 
one, or a sixth if only one, and the remainder goes to the 
full brethren whether it be more or less, or, failing them. 


® See p. 
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to the children of brethren connected through the father 
only, though as to the more there is some doubt, as has* 
been already said. And if grandfathers are combined with 
them, they divide the estate with them, as they do with 
brethren, as already explained. ^ 

The third class of consanguineous heirs are the cbssihinl: 
paternal and maternal uncles and aunts of the deceased. Uia^cBand 

aunts, 

A paternal uncle, when he stands alone without other paternal 
heirs, inherits the whole property. So also do two or 
more such uncles in the like circumstances, dividing it 
equally among them. The same is true with regard to 
one or more paternal aunt or aunts. When there are 
paternal uncles and aunts together, each male has the 
portion of two females. When they arc of different kinds, 
the half paternal uncle or aunt on the mother's side has 
a sixth, or if there is more than one, a third, males and 
females taking equally, and the remainder goes to the full 
paternal uncle or uncles, and aunt or aunts, in the 2)rO“ 
portion of two shares to a male for one to a femala ; half 
paternal uncles and aunts on the father's side being entirely 
excluded l)y full paternal uncles and aunts, and coming 
into their place when there arc none. 

The son of a paternal uncle docs not inherit with a Patemui 
paternal uncle, nor any onc^who is tiorc remote from the 
deceased inherit with one who is nearer to him, except in son of one. 
one case, which is that of the son of a full paternal uncle 
with a half paternal uncle on the father's side, when the 
former is preferred while the case remains exactly so ; hut 
if it is changed by the addition of a maternal uncle the son 
of the paternal uncle is excluded. 

A maternal uncle when ho stands alone without other Maienial 
heirs has the whole property. So also have two or more 
maternal uncles ; and in like manner a maternal aunt, or 
two or more maternal aunts. When there are both 
maternal uncles and aunts, there is no distinction in 
favour of the male sex and all share alike. But if they are 
of different kinds, those connected through the mother only 
have a sixth if single, or a third if there are several of them, 
males and females sharing alike, and the remainder passes 



286 


INIIEIUXANCE. 


to the full maternal uncles and aunts in the proportion of 
'two parts to a male and one to a female ; the half maternal 
uncle® and aunts on the father’s side being excluded by 
them or coming into their place when there are none. 
Paternal If there are both paternal and maternal uncles or aupts, 
the matcrnals take a third, even if there is only one of 
nnoles and them, and whether male or female, and the paternals two- 
binel thirds, even though there is only one of them, and whether 
male or female. If the maternals are of one kind, a male 
has the portion of two females. But if they are of different 
kinds, those connected by the mother only take a sixth of 
the third if single, or a third of it if there are more than 
one in equal shares, and the remainder of the third goes to 
those 'among them who are connected by both father and 
mother, and the paternals take the remaining two-thirds, 
in the proportion of two parts to a male for one to a female, 
if they be all on the same side ; and if they be ®f different 
sides, then those connected by the same mother only take 
a sixth if single, or a third if 'two or more equally between 
them ; and the remainder of the two -thirds goes! to the full 
paternal uncles, in the proportion of two parts to a male 
for one to a female ; and those of them who are connected 
by the father only are entirely excluded except on failure 
of those cbnnected th>ough bojh father and mother. 

Paternal When a paternal and maternal uncle and aunt of the 
matcmul and a paternal and maternal uncle and aunt of 

grand the mother are combined, it is said, in the Nihayah, that 
auniiTcom- connected through the mother only have a third 
bined. equally between them; and those connected through the 
father have two-thirds, one being for his maternal uncle 
and aunt equally, and two-thirds for his paternal uncle and 
aunt in the proportion of two parts to a male for one to a 
female ; so that the original number of shares, or three, 
being divisible among two classes, four must be multiplied 
by nine, and the product, or thirty-six, again multiplied 
by three, which will give one hunted and eight, as the 
number of parts into which the estate must be divided to 
give the several parties entitled their respective portions 
without a fraction. 
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Mi$cellaneo7is Casfs, • 

First. Paternal uncles and aunts of the deceased Uncles and 
and their children, how low soever, and maternal uncles 
and aunts of the deceased and tljeir children, how children 
low soever, have a better right to his succession than 
the paternal and maternal uncles and aunts of his ^^cles and 
father, and the paternal *and maternal uncles and aunts 
of his mother, because his own uncles and aunts are 
nearer to him in degree, and their children come into 
their places. When there is a failure of full paternal 
and maternal uncles and aunts of the deceased and of 
their children, how low soever, the paternal and maternal 
uncles and aunts of his father, and the patorn'al and 
maternal uncles and aunts of his mother and their 
children, how low soever, come into their places ; and so 
on to other ascending generations, the lower generation 
being always preferred to the higher. 

Second. The children o? uncles and aunts on (Jiff^^rent children 
sides takS the shares of their parents; so that the sons of 

a half paternal uncle on the mother’s side take a sixth ; their 
and if there are sons of t'wo such uncles, they take a third, 
while the sons of the full paternal uncle and aunt have 
the remainder. And the^same ruie is applicable to the 
sons of maternal uncles and aunts. 

Tith'd. When two causes of inheritance combine in the When two 
same person, he inherits by virtue of both, if one of them in 

does not counteract or impede the operation of the other ; one person 
as in the case of a son of a half paternal un(d(^ on the 
father’s side, who is also the son of a half maternal uncle both, 
on the mother’s side, or the son of a paternal uncle who 
is also the husband, or the daughter of a paternal uncle 
who is also the wife, or a half paternal aunt on the father’s 
side who is also a half maternal aunt on the mother’s side. 

If one of the causes is an impediment to the operation of 
the other, the person in whom they combine inherits by 
virtue of the impeding cause, as in the case of the son of a 
paternal uncle who is also a brother, and inherits by virtue 
of brotherhood alone. 
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Husband Fourth. When there is a husband or wife with maternal 
cor^bined and aunts and paternal uncles and aunts, the hus- 

with uncles band or wife takes the highest share appointed for them 
hare^ their respectively, and those connected by the mother have their 
original share of the inheritance, while the remainder goes 
to those who are connected both by father and mother ; 
or failing them, to those connected through the father only. 
Children of Fifth. The rule for the children of maternal uncles and 
uac\eTand combining with the husband or wife is the same as 
aunts when the rule for the uncles and aunts themselves in that com- 
bination. Thus, if there is a husband or wife with sons of 
husband or a maternal uncle, and also sons of a paternal uncle, the 
o/esame husband or wife takes his or her appointed share, and the 
ruleaatheir sons of the maternal uncle have a third of the original 
parents, while the remainder passes to the sons of the 

paternal uncle. 
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CH.VPTErx 

OF Tiro ACKNOWLMDrFJENT OF NUhlJB. 

Tina compivlicnd^ tlie follo’i^upi^ cases : — 

F’u’sf. The ach]u)wle(l'>ineni of a yonncf child’s nusiih 
is not estahlisiied unless Iho soiishi]) he possildo, the child necessary 
un];no^vn, and there is no one who dispute's it with the 

tllO ftC** 

acknowled'UT*. The aclvuemledgnient is restricted hy these lujowicdK- 

thrcc conditions, so that, if tlie person acdniowlcdned he ^ 

^ ^ young 

older Hum the aehiiowlcd^'or, or his ('qual in apfe, or only child. 

so much youu^vr thrm him that Hie difrermice hot ween 
their a;jfcs*is loss than is usual hetweim jiarent and child, 
the acknowh'dgment cannot l)o accepted. So, also, if one 
should acknim ledge the child of a woman belonging to 
him, ])ct\\eon uhom and himself there has lieen such a 
distance as lo precludes his l;aving aa^ess to her 'during Hie 
like of the child’s age," or if the cliild ho of known nunnh, 
the ackno^A ledgmeiit cannot he accepted. Jn lik(‘ raanner, 
if there is any one who disputes the sonship of the child 
with the aeknowh‘dg(‘r, the acknowledgment cannot be 
received without proof. ^J’he assent of a vouiig child is a'=*Rcnt 
of no importance. But should not some regard ho had portimco. 
to the assent of the person acknowledged when he is 
adult ? Apjiarently not, according to what the Sheiklt has 
said in the NUun/ali, hut otherwise, according to what ]jo 
lias said in the JMuhsoot, and is most agreeable to the person 
general principles of the law. So that, if the adult should 

— “ ^ adult. 

^ Tliis short chapter lias been introduced here from tlie Book of 
IJirnr, or acknowledgment. — ShtirKt/a, p. JITC. 

2 (Joinr. The words wliich I have Iranslatod literally seem to 
indicate access, at or about tlie time of the child s conception. 
paht II. u 
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Andasscat deny the nusub, it is not established. And it is quite clear 
peiwn misiih of any other than a child cannot be esta- 

,acknow- blished by acknowledgment, without the assent or concur- 
osscntialin ^ence of the person in whoso favour it is made. When 
the case of the acknowledgment is of any other than a child of the 
rdation.*'^ loins, and the acknowledger has no other heirs, and the 


Acknow- 
ledgment 
not de- 
feated by 
child’s 
denial on 
attaining 
puberty. 

If the child 
of a 
deceased 
person 
acknow- 
ledges 
another to 
be his 
child, and 
they both 
acknow- 
ledge a 
third, his 
nusuh is 
esta- 
blished. 


person acknowledged has assented to the truth of the 
acknowledgment, mutual rights of inheritance are esta- 
blished between the parties ; so, however, as not to affect 
the rights of others than themselves. And if the acknow- 
ledger has any known heirs, his acknowledgment of nusuh 
is not to he accepted. 

Second, When a person has acknowledged a young 
child as his offspring, and the nusuh is established, but is 
subsequently denied by the child on his attaining to 
puberty, no regard can he had to his denial, because the 
nusuh had already been established previously to it.® 

Third, When the child of a deceased person has 
acknowledged another to be his child also, and the two 
then concur in acknowledging a third, the niuuh of the 
third is established, provided that the two first arc just or 
righteous persons ; but if the third should deny the second, 
the nusuh of the second would not he established, and the 
third would take half the estate, the first a third, and the 
second a sixth, being the complement of the share of the 
first. If, again, the two first were of known nusuh^ and 
should both acknowledge the third, his nusub would bo 
established, provided the two were just or righteous per- 
sons ; and though the third should deny the nusuh of cither 
of the other two, no regard should be had to his denial, 
and the estate of the deceased must bo divided among 


them all in thirds. 


An heir to Fourth. If a deceased person has left brothers and 

a deceased ^ wife, and the wife acknowledges a child to be his, her 

share of the estate is only an eighth ; and if the brother 

ledges should assent to her acknowledgment, the whole of the 
another to ^ 


" Tliis reason w^ould apply equally to a subsequent denial by the 
acknowledger liimself. 
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remainder would go to the child, to their own entire bo nearer 
exclusion. In like manner, every one who is in appearaned deceased 
an heir, and acknowledges another person to be nearer to niust sur- 
tho deceased than himself, must surrender to such person pi^pcrty tu 
the whole of whatever may bo in bis hands that belonged 
to the deceased. But if the pcrsoil achfiowlcdgcd is (M|ual 
in degree to himself, he has only to surrender out of his 
own share a due proportion for the share of the person so 
acknowledged. If the brothers in the sui)posed case 
should deny the person acknowdedged by the wife, they 
would take three-fourths of the property, and tlio remainder 
of her share would go to the child. 

Fifth, When a youth of unknoAvn has died, and Acknow^ 
a person acknowledges him to have been his son, tlidiuisuh 
is established, whether ho werci of tender age or more tlet’cascil 
advanced,® and whether ho has left any property or not. ^i^kiiovui 
Accordingly, his inheritance belongs to the acknowledger ; 
and the case is not affected ])y any suspicion tliat may 
attach to his motives in sucR circumstances, as it would be Jodjior 
if the person were tilive and had property. In the case of hcriia^^o. 
a deceased person, the absence of assent is of no import- 
ance, even though ho were adult, for, l)oing dead, ho 
comes within the meaning of the case of a little child. 

So also, if a person should acknoAvlidge an insuiio person 
to bo his son, the absence of his assent is of no conse- 
quence, as no regard can be had to the words uttered by a 
person in such circumstances. 

Sixth, When a female slave has borne a child, and her Case o{ an 
master acknowledges the child to be his son, it is affiliated icdgmcnt 
to him, and adjudged to be free, provided that the woman 
has no husband. And if a man should acknowledge as child of one 
his son the child of one of his slaves, particularizing the 
child, he is in like manner to be affiliated to the acknow- slaves, 
ledger ; and if another of his slaves should allege that it 
was her child which he acknowledged, the question is to 
be determined by the Avord and oath of the atdvnowicdger. 

^ Huhee, 

5 The Avord in the original is Juicer; but its usual ineauing, 
adult, is inconsistent Avith bis being a siihee. 
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If he should die without piirticulavizing the child, the 
Sheikh has said that the heir should specify some one in 
particular, and that, if he should refuse to do so, the 
question must he determined by casting lots. But it were 
better to say that recourse should be had to lots absolutely, 
that is, witl]out any such distinction, when the acknow- 
ledger himself has died v/ithout particularizing the child. 
When the Saruth, If a person having three children by a slave 
bcvcrai^^ should acknowledge one ot* thorn to bo his son, then, 
children whichever of them he may ])articularizo as the one iii- 
Hcknow- tended, would be free, and the otiiers 1)0 slaves ; and if 
Icd^niient there should be any doubt as to the individual pariicu- 
larized, or ilio acknowledger should die without particu- 
them. larizing any of them, the indi\idual must Ijo determined 
by easting lots. 

Two male Eighth, The tedhmmy of two jast or righteous men is 

witnesses ronuircd for the establishment of a case of inmh. The 

required to . . 

cbtublish a testimony oi one man and t^yo Avomen is not sufficient 

^nusub^ for the rpurpose accoiding to the most approved opinion. 

Nor can it he established by the testimony of one’ m.aii and 
an oath ; nor l)y the testimony of two ju’otiigates, even 
Testimony though they should be heirs to the deceased, 
bmihcrs of E()ith, If two lu’othcr^’, l)elng just persons, should 
a deceased testify to another being a soiitof the deceased, his iiiiHiih 
j.erson in inheritance would be csiablishcd, Imt tliere 

child would be 110 rccij)rocity ; and if tlio brotbers arc prolli- 
toMtablh though liiH niisiih would not he establiBhed, he would 
its nusub. still have a right to the iiihciitauce in preference to them. 
Acknow- Tenth. If a person should acknowledge two heirs of a 
o/tliThcir deceased person preferable to himself, and each of them 
of , should assent for himself, their nnsnh would not he esta- 

dccctiscu 

person of blishod, hut thcyvould still have a right to the inheri- 
two others tance, and ho must surrender to them whatever mav have 

fls prefer*" ^ 

able to come to liis hands that belonged to the deceased ; and 
does not should mutually deny as hetween themselves, 

establish that is, each deny the right of the other, no regard is to 
huTobhges denial. If again, a person should acknow- 

him to ledge an heir preferable to himself, and then acknowledge 
suriciidor preferable to them botli, and the person first 
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acknowledged should assent to or confirm the latte** the pro- 
acknowledgment, any pro2)crty which belonged to the 
deceased in the hands of the acknowledger must be sur- 
rendered to the 2)crson secondly acknowledged. But if 
the Iverson first acknowledged should icfuse his assent to 
the second acknowledgment, the property must be surren- 
dered to the person first acknowledged, and the acknow- 
ledger become debtor to the person secondly acknowledged. 

Where the person secondly acknowledged is equal in 
degree to the person first acknowledged, and tbo latter has 
refused his assent to tlio second ncknowlcdgmcnt, tlie 
acknowledger must make over to the person secondly 
acknowledged a similar half of wliat was obtained. by the 
first. 

FAevenlli. If a 2)crson should acknowh'dge another as An heir 
the husband of a d('('eas('d v/oman wlio has Icd’t a child, he 
must give up a fourth of his hliare, or a liiilf if tlicre anotl)cr 
1)0 no child, to the person fio acknowledged; and if he 
should aclvii(;\\ ledge anotluT hus])and, the jtckiiow- <>t the 

lodgment could not ho received. If the ])(.U“S()U first ,im^t ^;i^e 
acknowledged should negati\e the acknowlcdgnuait in 
his favour, ho would make the acknowledger debtor to portion of 
the person secondly acknowledged for a simiLir of what 
the first acknowledger mj'^’ have o])iained. If again, a 
person should acknowledge a w'oman to he the wife of 
one deceased, who has also left a child, ho must give up 
to her onc-eighili of whatever may be in bis luuids, or a 
fourth if there be no child. If he should now make a 
similar acknowledgment in favour of anotiier w'oman, lie 
becomes debtor to that other for a similar to half of the 
portion of the first, that is, if sbo refuse her assent to the 
second acknowledgment; and if Ik* should acknowledge a 
third, he must give her a third of the share ; and if ho 
should acknowledge a fourth, he must give her a fourth of 
the wife’s shuro ; and if ho even go so far as to acknow- 
ledge a fifth, and one of the otlicrs should deny it, no 
regard is to be had to llie denial so far as he is concerned, 
and he must give to the person last acknowledged an 
equivalent to the portion of one of Ihe others. 
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CHAPTER IV. 

EULES EEGARDINO THE TNTIEEITANCE OF SPOUSES TO 
EACH OTHER. 

Mutn/il Fimt. A wife inliorits from her husband, though he 

consummated with her ; and ho in like 
(I manner inherits from her. And though she should have 
been reyocably repudiated, yet still their mutual riglits of 
revocable, inheritance remain if one of them die during the iddat. 

But a w^omau absolutely separated from her husband has no 
vocable, right to inherit from him, nor he from her; as fol example, 
a wife who has been repudiated three times, or before 
consummation, or when past child-bearing, or not within 
the years of menstruation, or one^who has been released by 
Idwold,^ or 'moohardty^ •or is in^ her iddnt after connection 
under a semblance of right, or after cancellation. 

Second. A wife, when there is no child of the deceased, 

t-licrc fire '' 

scverjil has a fourth part of his estate, and an eighth if he has left 
wives they child. If there are more wives than one, they divide the 

sJifiro ^ 

equally, fourth or the eighth, as the case may be, equally between 
them. 

Case of Third. Wlicn a man has repudiated one out of four 
rqmtuS married anotlier, and there is a doubt as to which 

and of the first four the repudiation applied, the last married 
jilmScd in fourth of tho eighth, and the remainder is to be 
her stead, divided amongst the others equally. 

Case of Fourth. When a girl under puberty has been married 
married by paternal grandfather, her husband inherits 

their father from her, and she from him. So also if two young children 


* See (inte, p. l-iO. 


® Ante, p. 130. 
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are married to each other by their fathers or paternfil or paternal 
grandfathers, they have mutual rights of inheritance. But 
if they should be contracted in marriage by any other than gy others * 
their fathers or paternal grandfathers, the contract remains these, 
in suspense till assented to by the ^spouses themselves 
after arriving at puberty and discretion ; and if one of them 
should die before such assent has been given, the contract 
would be void and there would bo no right of inheritance. 

And the same would be the result though one of them 
should attain to puberty and assent to the marriage, if the 
other should die before puberty. But if the one who assented 
should die, the share of the other ought to be separated 
from the rest of his or her estate, and kept while the other 
survives, and if on attaining to puberty he or she should 
reject the marriage, the contract would be void, and the 
party have no right to a share in the inheritance. If, on the 
other hand, the marriage were assented to, tlio contract 
would be valid, and the pai?ty must be sworn that the assent 
lias not been given from greed to partake in the dC;coased’s 
inheritance. 

Fifth. When the wife has had a child by the deceased 
she inherits out of all that he has left ; and if there was no had no 
child she takes nothing out of the deceascdls land,^ but 
her share of the value of flic household effects'^ and build- in her 
ings is to be given her. It lias been said, however, that 
she is to bo excluded from nothing except the mansions 
and dwellings ; while Moortu::a (may God be pleased with 
him) has expressed a third opinion to the effect that the 
land should bo valued and her share of the value assigned 
to her. But the first opinion is that which appears to be 
best founded on traditional authority. 

Sixth. Marriage contracted by a man in sickness is Marriage 
dependent on consummation. So that if he should die [n^aeath 
of the illness without having consummated the contract, 
it is void, and the woman has no right to dower or a share consum- 
in his inheritance. This doctrine is according to a report niated. 
of Znrandf from one of the two on whom be peace. 

** Arab. J 


Arab. Alat, 
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CHAPTER AA 

OF INHIirjTr.TF liY WUTA or lATRONAOF. 

This cauKo of inhciiiaiicc is of tlirec kinds, as already 
mentioned : — ^ 

I. — 77/e Wnhi of Emunvlpatlon, 

The emancipator i ; heir to the freedman when tlie 
emancipation is voluntary and gratuitous, and when the 
emancipator is not freed from responsibility on account 
of his offences, pi'ovided that the freedman har-^ no con- 
sanguineous heir to succeed to him. 33ut if the slave were 
emancipated as a matter of duty, as in the case of expia- 
tions or vows, the emancipator has no right to his inherit- 
ance. So nlso if, in making the emancipation, he stipulated 
to he freed from responsibility on account of the slave’s 
offences. Here a (juertion arises ^^lI(dller it ho necessary 
for security from such responsibility that witnesses should 
be called upon to attest the stipulation. It vould seem 
not. AVlieu the responsibility for offences is renounced 
at the time of the emancipation, the sla\c is termed a 
saihah. If the emancipated slaic Las a consanguineous 
heir, whether he ho near or remote, a sharer or otherwise, 
the benefactor has no title to the succession. And if the 
slave has loft a husband or v/ife, the spoasc’s share is to 
ho deducted, and the remainder only given to the bene- 
factor, or his representative in the event of his death. 

When all the above conditions concur, the benefactor, 
if alone, takes the inheritance ; or if there are several of 


^ Ante, p. 20)]. 






them, they are partners in the vula in shares/ whether pators tlio 
they ho one man and one woman, or there he several of / 

1 M T T r* aivided 

each sex. On failure of the benelactor, the inda Leloiigs amongst 
to his children, both male and female, according to Elm 
Bahooya; and iho opinion is good, aij^l agreeable to what 
is stated in the Klulaf in the case of a male cmancipalor. 

Cut according to MofecJ, the iniht belongs only to the succeed, 
male children, to the exclusion of females, wliether the 
licncfactor were male or female. While the Shclhli 
lias said, in the Nthayah, that the inila b'dongs to the 
males, exclun’vely of females, if the emancipator uere a 
male ; and if she were femali', that it bek ngs to her asuhdf^ 
or paternal male kindred. A'ul ibis opinion is ai tested or 
conlirmed bj several tradiliomn 

Idle father and mother of the emancipator participate But if ho 

with his children in the if iila or iulicu’itance of his fr(*ed- 

, , iatiicror 

man; but none other of hm udaiives sliarc', so long as mother 
there is any of these. AnJ the childi'en’s children come 
into the jilace of tljeir paients on failure of tketn, (Mich tieipatcs. 
taking the share of tlio person through wlioni he was con> 
needed witli the dt^ceased emancipator, as in the case of 
ordinary inheritanot'. On failure of })arents and cliiidn'ii Then his 
of the emancipator, his broiliers succeed. Jbat as to tlie 
right of sisters to i)artieipa4e in the inliciitance, there is a 
diilcrcncc of opinion, though, aecordii‘g to that which is 
best supported liy tradilional authority, they ought to suc- 
ceed ; for ii'iild (orrcs 2 )onds to niihtil) or eonsangninity. 
(irandfatlicrs and grandmothers participate with brulLcrs ; With his 
and, on failure of fill these, jiaternal uncles and au]itB and 
their childnn, the nearer ])eing preferred to the more iatheisamt 
remote; while no relative connected onl} tlii'ougli bis 
mother watli the emancipator, such as his brethren on her 
side, and his maternal uncles and aunts, or grandfathers 
and grandmothers, has any title to inherit the wida. On 
failure of relatives of the benefactor, the Moolee-al-moivla^ 
inherits; and on his feilure, Lis relatives on the father’s 

I suppose in proj)ortion to lli<nr original bharea in llie slave. 

^ Emancipator of the eiuanciputod. This supposes ihat the 
emancipator may have boon an enfranchised Blavo, 
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l^ide succeed, to the exclusion of those related only through 
the mother. 

* Freedman In no case is the freedman heir to his benefactor, 
heir^of his inheritance, if he has left no heirs of his own, 

emanci- belongs to the Imhn^ to the exclusion of the freedman. 
Wu/rtcan neither be sold, nor given, nor made the 

not be sold Subject of a condition in sale, 
or given. 

Miscellaneous Cases. 


The in- First. The inheritance of the children of an enfran- 
ortho^^^ chised female belongs to their own emancipator, though 
children of they were emancipated with their mother, in the womb, 
chised^™' and their wula is not shifted or transferred to her email - 
slave eipator. But if not conceived till after her emancipation, 
thd"own^^ their rvula would belong to the mother’s emancipator if 
cnifuici- their father be a slave. If, however, their father were 
origin, the %vvla of the children would not belong 
to the emancipator of their mother ; while if their father 
was an" enfranchised slave, it would belong to bis eman- 
cipator, And in like manner if their father were eman- 
cipated after their birth, their wula would shift from the 
emancipator of their mother to the emancipator of their 


But if born 
alter tlio 
mother’s 
enfran- 
chisement, 
and their 
father is a 
slave and 
alive, tlicir 
wula 

belongs to 
thcemanci- 
j>ator of 
the mot her. 


Though 
the father 
were en- 
franchised, 
yet, if he 
deny the 
children, 
their wula 
still be- 


father. 

f 

Second. If a slave shoiAd marry an enfranchised 
woman, and have children by her, tjieir wida would belong 
to their mother’s emancipator. But if the father were 
dead, and their grandfather were emancipated, the Sheikh 
has said that the wula would shift to the emancipator of 
the grandfather, because he is in the place of the father. 
And in like manner, if the father were alive, and should 
be emancipated after all this, the wnla would shift from 
the emancipator of the grandfather to the emancipator of 
the father, because he is nearer in degree. 

Third. If an enfranchised slave should deny the child 
of his enfranchised wife, and the child should die without 
any consanguineous heir of his own, his wida would belong 
to the emancipator of his mother. And though the father 
should subsequently acknowledge the child, neither he nor 
his emancipator would have any title to his inheritance ; 
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for thongli the nvsiih or paternity of the child revives in longs to 

such a case, the father does not inherit to him, nor, con- 

^ ' cnmnci" 

sequently, any one connected through him with the child, pator. 

Fourth. Wnla shifts from the emancipator of the iru^a 
mother to the emancipator of the fath«r, and, failing him, 
to the iisuhahi or lineal relative, of the emancipator, and, mother’s 
failing him, to the emancipator of the usuhah of the father’s 
emancipator ; and it docs not revert to the mother’s eman- cmanci- 
cipator. If, then, the emancipators and their nsuhat ^ 
should all fail, and the enfranchised slave should have left 
any one responsible for his offences, such person would 
take the irula, otherwise it passes to the Imam. 

Fifth. A woman has emancipated a slave who sub- The wula 
sequently emancipates another ; if the first should die 
without consanguineous heirs, his inheritance would be- cliised by 
long to his emancipator; and if the sccoiid should die 
without such heirs, his inheritance would belong to his tbo latter, 
emancipator ; and if ho he dead without leaving heirs an"/” 
of bloodf the vula of the second Avould belonjf to the bia bcivs, 
emancipator of the first. And if a woman should purchase omaiiei- 
hcr father, and ho becoming free in consequence should 
emancipate another slave, and subsequently die, after all 
which the slave enfranchised by tl^e father should die also 
without any other heir besides the woman, the iuhoritanco 
of the emancipated slave would belong to her, — half by 
name or as her share, and the remainder by virtue of the 
return, aud not by UUevh or lineal right, if wo can say that 
the children of an emancipator inherit the irnla, though 
they be females ; but if wo cannot say so, she succeeds by 
virtue of the wula. 

Slrtli. If a slave should beget two daughters on The in- 

an enfranchised woman, and they should both concur in 

purchasing their father, and he being now free should then ptirchuced 

die, his inheritance would belong to the daughters by virtue 

of their appointed shares in his estate, or their right to the and consc- 

return, aud not by right of wula ; for inheritance by the 

latter right does not combine with inheritance by free, bc- 

— longs to 


^ ri, of Usuhah, 
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them ns or consanguinity. And if the two daughters should die, or 

heirrand them should dic, leaving the father surviving, the 

,Tiot by inheritance would belong to the father ; hut if he were dead 

the inheritance of the daughter who died first would belong 

to her surviving sister by share and return, and there would 

be no inheritance for emancipators by reason of the existence 

of an heir of blood. If we suj)poso the surviving sister 

The in- would the emancipator of her mother inherit ? 

heiitJiiKe Upon tliis point there is some doubt, the removal of which 

^urchlised ^l^^pcnds on the question whether ihou'nhi is drawn to the 

and (Ml- daughters by means of the emancipation of tlicir father or 

by a/ather Perhaps, howevcr, it is nearer the truth to say that 

mid one of there would be no such drawing of the inheritance on the 

sons ground that ivida docs not combine v\itli consanguinity and 

i.olon^s, in emancipation, 
ease of the 

lather’s Scvcntfi, If 0110 of two Roiis should concur A\ith their 

the hv()^ father in purchasing a slave and then emancipating him, 

sons, in and the fathei* should then die, /iftcr wfiiich the enfranchised 

portion'of ^^^^tild als() die, the child A^llo purchased him in copcurrcnco 

three- with tliC father ^\ould have tin eo-fourihs of liis inheritance, 

on^'-l^ourUL 1)1 other the remaining fourth. 

The wu/(t E'ujltih. When a slave' has hcgotteii a son on a frecd- 

woman the uuda of the son belongs to the emancipator of 

byafela^o his mother, and if the son slw/uld purchase a slave and 

on a freed- emancipate him, the iniJn of that slave would belong to the 
woman 

belongs to ^'ou. ]iut if the tame sLue should purchase the father of 

her email- emancipator, and then enfranchise lumAliou'ula of the 
eipator,but 1 1 i • n p 

shifts to son would shift from the (‘mancipator of his master to the 
Hpator^o^ of his father, and each of the two (that is, the 

the lather son and the slave) ^^ould become moichi to the other. If in 
enfran- these circumstances the iUthcr should die, his inheritance 

chibcd. would belong to the sou, but if the son should dic without 

a consanguineous heir, his U'vla would belong to the 
emancipator of his father ; and if the enfranchised slave should 
dic without consanguineous heirs his wnla would ho for the 
son who originated his emancipation, and if they both die 
v/ithout consanguineous heirs the Sheilch has said that the 
emancipator of the matter would have a preferable right to 
the wiih ; but this is liable to doubt. 
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II . — The iruJd of renponHilnUtij for ojf'encc^. 

When one person engages with another that lie will 1)c Tlowihis 
responsible for Avhatever may happen to him, and liaYo liis 
wiihi, the engagement is valid, and the inheritance of tlietnicd. 
perr.on on wliose behalf ilio (mgag(‘m^t is made is the 
established right of the engager. Hut such an engagement 
can be entered into for a i^aihoh only wlio is not subject to a 
iriihj as, for onamplo, one (ufranchised for (‘xpiation or in 
performance of vow'S, — or for one w^lio lias no heir of origin ; 
and such a person, that is the eiigag(U‘, does not iiilicrit 
except on entire faihini of eons<inguin(‘ous lieirs, nnd on 
failure of an emancipator. Hut lie is I)efore Iho loouii, A 
husband and Avife, honev(T, lake vriH] him tlio higliest shares 
appointed for them ro.'])ecli\eIy. 

IJl. — 7V/C IViiht (f hiiamuL 

When there is ]io suiady for offences the Imam is tlio heir Tlio hium 
of a ])erson avIio has no otlft}j’ heirs ; and Du’s is the tliird 
kind of mild. If then Die Inohn bo prescnit'' llio property 
belongs to him to do Avilh it as lie pleas(‘s. J///, on Avljom 
he peace, Avas accustomed in such casCvS to give tlio property 
to the poor and iudigcmt of the d(‘ceascd’s ciiy, and tlio 
Aveak and infirm among his luighboiirs, gratuitously. And 
if the Imam is alismit^ Iho ]):*o])eriy is to lie divided 
among the poor and indigent, and not to be given up or 
surrendered to anyotlur lait a rigbleoiis sullaii or ruler, 
except under fear or actual compulsion. 

JlfinveUaiicnnH ( Vnsvys*. Spo^]^ oi' 

First, Wliatever is taken from associators^’ in actual 

warfare belongs to Dio combatants, after d(*ducting the batiuus, 

Ihooms or prescribed fifth. Hut wliatever is taken from 

them hy a hand of assailants” without Die pormis;Ion of ^0' 

trc>oi)S aci- 

. - ^ - - - — witli- 

•> See ante, p. ‘^72, note out the au- 

® All people who deny ilic nnily ()f tlio ily, among whom 
Christians are supposed to be inchuh'd. 

7 Literally, cavalry from live up to throe or four hundred. — 

Frey tag. 
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the Imdm belongs to him ; and whatever is abandoned by 
ftssociators through fear, or becomes separated from them 
without warfare, also belongs to the Imdm ; while what is 
taken from them by way of composition or jwzyut (poll- 
tax) belongs to the warriors, and failing them is to be 
divided among poof MoosVms. 

Second. What is taken by sudden attack from enemies, 
if in time of peace, must be restored to them ; otherwise 
it belongs to the takers, but is subject to the fifth. 

Third. When a soldier dies leaving property and 
having no heir, the property belongs to the Imdm. 
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CIIAPTEE VI. 

APPENDAGES TO THE LEGAL CAUSES OF SUCCESSION. 

Section First. 

Of SuccessioiL to the Child of a ISIoolahiali^ or JVovian 
who has been separated from her lliishand hij Llan, and 
to a Wuliid’Oo::-zina or llleijitimate Child, 

The heirs to the child of a woman who has been The licir^ 
separated from her husband by lldn are his own children 
and his mother ; the moThcr taking a sixth, and the precated 
children ^lie remainder, in the proportion of two shares 
to a male for one to a female. If there is no (diild, the children, 
whole of the property goes to the mother, a third as her 
appointed share, and the remainder l)y virtue of the return. mothcFs 
But, according to one report, she injierits only a third, and 
the remainder goes to the Imam, who is responsible for 
the fines of such a person. The first, however, is the more 
prevalent doctrine on the subject. Upon failure of both 
mother and offspring, the inheritance of such persons 
passes to their brothers and sisters on the mother’s side, 
and their children in due order, and to their maternal 
grandfather, however remote in ascent, in order of proximity ; 
on failure of these it passes to maternal uncles and aunts 
in the usual order of inheritance. In all tliese degrees 
males and females inherit alike. When all the relatives 
on the mother’s side have completely failed so as not to 
leave a single one of them to succeed as the heir, the 
inheritance passes to the Imam. In all cases, however, 
it is to be observed that the husband and wife take the 
shares respectively appointed for them, that is, a half 
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and a foiirlli wlien tliorc is no cliild, and a fourtli and an 
mglith wlien there is one.- With regard, again, to the 
right of children of the description under consideration to 
succeed to tlic relatives of their mother, some have said 
that they have the right hccause Ihoir niimfh or descent on 
her side is cstahlisfled, while others have maintained that 
they have no such right of succession, unless snhsequently 
aclaiowledgcd ])y ilicir fallmr ; but this opinion is nov/ 
abandoned. The fallicr and those related througli him 
can never inherit to siicli a cliild, even though it were 
acknowledged l)y him aft or the Han ; ])ut in that case th(3 
child would inherit to the father. It does not followg 
however, tliat the clhld sliould, after the aclaaowlcdgment, 
he entitled to inherit to the relatives of liis father, and 
according to the more prevalent o])inioii, matlier does he 
inherit to them nor tlu‘y to liiio, since his nubdh^ or 
])ateriial descent, lias bec'ii entirely cut off by the Han, and 
Ijecausc tlio effect of an acknowdedgmciit is confined to the 
person who makes it. 

Mlhcdlfoieous C(/s .s. 

First, 111 distributing the inlicritancc of persons of 
this descrrptioii paternal relation hip is not taken into 
account at all; and thus, should the deceased have left 
t.vo brothers, one of them by botli ialln'r and mother, and 
the other l)y the same mother only, they share the inherit- 
ance equally. By the same rule, if there had been two 
sisters, or a brother and sish^i', one by the same father 
and mother, and the other by the same mother only, tliey 
•would he equal sharers in the estate. And further, if he 
left the son of a sister by both jmrents, and the son of a 
sister by the same mother only, or a brother and sister by 
both parents, 'with a grandfather or grandmother, the pro- 
perty would he di\ided between them in thirds, as the 
paternal relationship is entirely disregarded. 

Second, If the motber of such a person dies leaving no 
other heir besides him, the wdiolc of ber inheritance must 
go to him ; but if with him her parents, or one of them, 
should exist, these together receive tw^o-sixtlis, or one of 
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them receives one-sixth, and the remainder {,mes to the 
son. If instead of a son she had left a daughter, tl*e 
half of the estate would go to her, and the surplus would 
revert to all of the heirs in proportion to their respective 
shares. 

Third. If a husband disavows parentage of a Case of a 
fcctiis or embryo in tbe womb of bis wife, and tbe luiu or 
mutual imprecation takes ])lace, after wliicb she produces ing the 
twins, they are both heirs to each other as brothers by the 
mother’s side, but not by the father’s. '' ^J^tus. 

Fourth. If a father should renounce before the Sultan lienuncia- 
or ruler all responsibility for the offences of his child and 
right to his inheritance, and the child should subsequently 
die, the Sheikh (on whom God be merciful) has said in his 
FiJunfcihj that the succession of such a child rests with the does not 
vsuJ)(it or male kindred of his father, and not with those of 
his mother. But this opinion is now obsolete ; and the is in itself 
prevalent doctrine maintains the father’s right, notwith- 
standing his renunciation. • 

T\ie%vulu(l-oo.z-zina, or illegitimate child,^has no iiUHnh An illc- 
or parentage. Consequently, neither the zance, or he who fhua ilL 
has unlawfully begotten, nor she who bore him, nor any of parents 
their relations, can l)c his heir,^ nor has h(i any tiih' to 
their succession. His inheritance,* therefore, is only for only lieirs 
his own children, and on failure of them it goes to the 
Imam. This law, however, does not affect the rights of a mui failing; 
husband or wife, who accordingly receive their appointed 
shares, the lowest if there be issue of the deceased, and 
the highest if there be none. According to one report, tho 
mother and her relatives can inherit the ])rop(U’iy of a 
wulud-ooz-zlna^ in the same way as that of the child of 
a woman separated from her husband by Vudi ; but this 
report is now rejected. 


' Literally, child of fornication or adultery. 

® There is a remarkable dilforcnce between tho InKtnuTa and 
Hanifeea codes on this point, for ^shich see Digest, p. 411. 


PART II. 


X 
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Section Second. 

Of a Foetus or Emhryo in the JFomhj and of Lost or 
Missing Persons. ® 

ptlc of a A foetus inherits if brought forth alive ; so also if still- 
inherit. ill consequence of violence to its mother, or without 

such violence if it has shown any signs of life at the birth. 
But if when half-born these signs of life should appear, 
and totally cease before complete separation from the 
womb, no right of inheritance is established. In like 
manner, if it exliibits motions that arc not indicative of 
life, as those of an animal just slaughtered, it has no claim 
to inheritance. But, on the other hand, it is reported by 
llitb(hjy from Ahoo Jdfer^^ on whom be peace, that when 
an infant displays at its birth evident motion as if it were 
alive, it l)oth inherits and is inherited from. And there is 
a report to the same effect by Ahoo Basecr^ from Ahoo 
Ahdoollali,^ on whom be peace. It is by no means a neces- 
sary condition that the chila should be produced alive 
before the death of the ancestor ; insomuch that, if born 
at six months from the death of its father, the right of 
inheritance is established ; or even if born at nine months, 
if its mother has not married again. 

In cases of When a deceased Jias left ^ both his parents, or one of 
aU them, or a husband or wife, and also a hetiis in the womb, 

ing sharers all the sharei’S take their lo’v\cst appointed shares, and the 
lowest^^ residue is secured till the birth of the child ; and if born 
appointed dead the shares are then to bo completed in full, 
shares. ^ person deceased should leave an existing son and 

a foetus in the womb, the Sheikh, to whom God be 
merciful, has declared that only one-third is to be given 
to the existing son, and two-thirds must be reserved for 
the event of the birth, because it is probable that these 
may bo twins ; but more than two is extremely rare, 
though possible. If, on the other hand, the existing 

^ Tlie first part of this section, vhich, in the original, is occupied 
uith horinaphroditcs and monsters, has been omitted as of little 
practical use. 

* The Jruum Mohvmmvd BdJcir. The Imam Jdfer Sddik. 
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child be a female only, a fifth part of the estate is to be 
given to her, and the remaining four-fifths reserved fo? 
the event of the birth. This doctrine is good or univer- 
sally approved. 

The fine or penalty for occasioning the death of an 
embryo is inherited by both its paftnts and relatives 
through them jointly oi* through the father only, whether 
by descent or special cause, as emancipation or otherwise. 

If two persons mutually acknowledge each other as 
relations, they inherit as such from eacdi other, and are 
not obliged to prove their connection. Bni if generally 
known to be of a different 'jiUMuh or descent than that 
implied in their acknowledgment, their word alone cannot 
be received. 

Of lost or missing ]>crsons, the property is to be 
reserved for a terra ; but with respect to Ihe longtli of 
this term there arc various o])inions. Some doctors liave 
prescribed four years, and this is founded on a report of 
Asmaii Bat Eem fi*om Sitmanl, as having Ix^en so ih'cided 
by Ahoo jlhdooUah^ on whom h(‘ pcaico ; l)ut this n^port is 
weak or not sufficiently authenticated. Others have 
alleged that the mansion of such a person may he sold 
after ten years; and this is approved by on the 

ground of a report of Ah/ Muhfiar, as having been so 
decided by Ahoo Jdfvr, on 'svhora ho ])eace, with respecL 
to the sale of a small part of a mansion ; hut a gencutil 
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inference fi'om a decision of this nature appears io be un- 
reasonable. And the S//ci/t7/, to whom God l)e merciiul, 
is of opinion that the property may he lawfully given up 
to persons who are present on their becoming responsible 
for it. Further, according to a i^cport hjLdtol' Ben Omar 
of a decision by Ahoo Ahdoollali, on whom he peace, the 
propcity of the absent person may he divided among his 
heirs when they are in opulent circumstances, to he 
restored to him if he should return. But, with regard to 
Ishak, there are some doubts of his fidelity, and though 
his report is maintained by Suhid Ben Zeead, it is still 
considered weak or insufficionily authenticated. Upon the 
whole, the opinion upon the point stated in the Khilaf, 
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tjiat tlie property of a missing person is not to be distri- 
buted among bis heirs until such a time has elapsed that 
there is no probability of a person of his age being alive, 
is that which is preferred or most generally approved. 


Persons 
drowned 
or over- 
whelmed 
in ruins, if 
the time of 
the death 
is un- 
known, are 
heirs of 
each other, 
if con- 
nected so 
as to form 
a title to 
inherit- 
ance. 


This rule 
a})plies 
ouly to the 
original 
property of 
each, not 
to what 
one has 
inherited 
from the 
companion 
of his fate. 


Section Thikd. 

Of Persons drowned or overwltehned in Ruins. 

These inherit from each other when all or some of 
them leave property, and they are so connected as to be 
heirs to each other, and that they died in such circum- 
stances as to render it doubtful which of them died first. 

• 

If, therefore, they had no property, or if there were no 
mutual right of inheritance between them, or if one was 
heir to another without his companion being heir to him, 
as in the cdse of two brothers one of whom has left a 
child, in none of these cases has this law any effect ; nor 
further when their death is nqt from the same cause, nor 
where they are all known to have died at the same instant 
of time, nor where one is ascertained to have died before 
another. Whether, again, the application should be ex- 
tended to the case of dying together by any other cause 
than that ^ of being drowned or overwhelmed in ruins, 
where a doubt prevails as to the time of the respective 
deaths, is a question upon which there is a difference of 
opinion, though the Sheikh, in his Nihaijah, has expressly 
extended it to all cases where this doubt may prevail. 

Supposing all the conditions to be established, the 
parties dying together succeed respectively to the original 
property of each other, hut not to that which is inherited 
from himself by the other, as maintained by Mofeed, 
because the princiifio of law in tins case proceeds upon the 
supposition of a possibility, whereas making a person the 
heir of property inherited from himself would require 
him to he alive after we have supposed him to be dead, 
which is impossible. Moreover, there is an express tradi- 
tion to the effect that where one only of the parties has 
property, it goes to him who has none.” 

As to the necessity of presuming that the person 
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having the weakest right of inheritance— that is, thi 
smallest share — should have survived the other, there is 
considerable doubt. The Sheikh, in his Eejaz, has posi- 
tively rejected the maxim. But in reality, as observed by 
him in the Muhsoot, its application ^oes not alter the 
effect of the law, unless we follow out the doctrine of 
Mo/eed, in which case the effect of the prefereiujo is 
obvious. The opinion, however, expressed in the Eeja:, 
that there is no necessity in law for observing the arrange- 
ment, seems to bo by far the best founded ; and even 
if the necessity for the supposition were established, it 
could be of no advantage to either of the parties. 

Thus, if a husband and wife arc drowned together, Case of a 
we first suppose the death of the husband, and fippend 
to the widow her share in his estate ; we then suppose 
the death of the wife, and ap])end to the husband his share 
in her original estate ; but by no means a share in that 
which we suppose her to •have inherited from himself. 

In like manner, if a father and son ai'c drowned to'getlier, or a father 
the share of the father is first assigned, and then that of iuul son. 
the son ; but if each should have a preferal)lc title to the 
remainder of the other's estate than his other heirs, a 
mutual transfer, or an exchange of properly takes place, 
and the succession of each Tlevolves upon the heirs of the 
other. For cxami)]e, the son leaves brothers or sisters 
on the mother’s side only, and the father also leaves 
brothers, in which case the property of the son is trans- 
ferred to the father, and the property of the father is 
transferred to the son, and then what has thus become 
the property of each devolves n])oii his own Inirs respec- 
tively. If, again, we suppose that each one of the parties 
has associates with him in his right of inheritance, as, 
for instance, when the father had other sons than the one 
drowned with him, and the son leaves also children of his 
own, the father, in this case, being first supposed the 
survivor, has a sixth part of the son’s property added to 
his ; and then supposing the son to have survived, a 
portion of the inheritance, in common with the other 
children, is set apart in his name, which portion, together 
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with the remainder of his own original property, descends 
to his own children. 

Where, again, the heirs w^ho perish together have equal 
rights in the succession of each other, as, for instance, 
two brothers, neitker is supposed to have preceded the 
other, and the rights of ])otb being equal, the estate of 
cacli one of them is transferred to the other : and if neither 
of them leaves any heir, the succession to both devolves 
on tlie Lnam ; or if one of them leaves an heir, what has 
become his property by the transfer goes to such heir, 
and what has become the property of the other goes to the 
Imam, 

^ Section Foijiith. 


Of the Inheritance of 3fnJoosccH, or Fire-Worshippers. 

sonictimcs enter into unlawful marriages 
the ojise of which have a semblance of right, as being permitted by 
vivjoosecs tPeir own religion. ITeiice rfrisos both a valid and an 

iHiiy be ^ 

valid and invalid uus}(h, or consanguinity, and a valid and invalid 
invalid. or special connection, as causes of inheritance 

among them. By invalid, wo moan what results from a 
marriage that is unlawful wdth us but not so with them ; 
as, for example, whcn/,oiic of tlunn marric^s L'is mother and 
begets a child ])y her, the namih of ili(' child is invalid, 
and also the suhuh, or marriage relation between the parties 
themselves, is invalid. 

Some of our doctors have held that there is no true title 
of inheritance except for a valid and a Ynlid suhiih ; 


Nusub a 
good 

ground of 


iuhoritance and this w^as the doctrine of Yoonns Dm Ahdooruhmaii 
valid or followers. Others, again, allow the title by a valid 

invalid^, ^ and invalid nnsvh, and by a rallfJ mihvh to the exclusion of 
so only ^ svhnh that is invalid, and this w'as preferred by Fazl Ben 

7al^d ^hazan as the doctrine of the ancients on the subject. It 

has also been adopted by our Sheilh 3Io/ee(l, and is generally 
approved. Idie Sheikh Aloo Jdfer admitted succession by 
both 'itusuh mUsnhuh, whether ^ulid or invalid ; — and upon 
this supposition, if two causes of succession should meet in 
the same person, ho or she would be entitled to inherit by 
virtue of both, as, for example, a mother who is also a wife 
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would liaYG both a wife’s share, which is a fourth on failujo 
of issue, and a mfister’s, which is a third if there were none 
to participate with her such as a father, while the remaindo]* 
would revert to her in tlio latter capacity; — or a daughter 
who is also a wife would have a half an^ an eighth, while ilu) 
remainder would revert to her l>y reason of prophujuity to 
the deceased when there is no other heir associated witli 
her ; — or a sister who is also a wife \vould have a fourth 
and a half as her shares, witli the remainder by reversionary 
right if tliore is no other heir. 

If two causes of succession arc combined, one of which Wlien tw) 
would have the effect of excluding tlic other, inheritance 

^ \ ^ inheritance 

as for instance combine, 


one exclu- 
sive of the 


can only l)e hy virtue of the excluding causes 
ill the case of a daughtei* who is also a half-stster on the 
mother’s side and would have a half as a daughter’s share other, the 
and nothing in the oilier (*apacily, hecauso with us sister effectuuf 
has no title to iidieritanco whcui the deceased lias loft a 
daughter, — or a daughter who is also a daughter’s daughter, 
and woul^ have a share in the first cajiacitv l)ut none in the 
second ; — or a paternal aunt who is also a, half-sister on 
the father’s side, and would have a share only as a sister, 
to the exclusion of h(‘r title as an aunt ; — or a })aternal aunt 
who is also the daughter of such an aunt, uiid^ would have 
only an aunt’s share. • 


MisreUam’Ods (Jasen. 

A MoosUm has no title to inheritance for an 
invalid Hiihiih, So that if wo wore to marry a relative 
within the ])rohil)ited degrees, neither of them would ho 
heir to the other, whether the prohihition is one as to whicli 
all are agreed, as for iiistaiico when a man marries his 
mother hy fosterage, or one with regard to which there is a 
diflerence of opinion, as when he marries the mother of a 
woman with whom ho has had illicit intercourse ; and it 
makes no difference whether the husband were aware of the 
illegality or not. 

Second. A Mnoslm, however, may inherit for both a 
valid and invalid nusuh ; for a semhlable contract is like a 
valid one in establishing the paternity of a child. 
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Extractors 

are 

numbers 
by ^hich 
the shares 
can be 
extracted 
•without a 
fraction. 


OHAPTEll VII. 

OF THE COMPUTATION OF SHAPES. 

Section First. 

El tractors of the Sir Shares, and hoiv they arc to he 
treated when several Iversons arc entitled to the same 
Share. 

By the extractor of a sliare we mean the smallest number by 
which the share Yhich it represe^its can be extracted from the 
mass of the deceased’s property ivithont a fraction; and for 
the six appointed shares there are live such numbers. Thus, 
a half cm ))e extracted by the number 2 ; n fourth by 4, an 
eighth by 8, one-third and iwo-ihirds l)y 3, and a sixth by 6. 
So that every case that presents tMo halves, or one half and 
a remainder, is to be arranged the number 2, and every 
case that presents a fourth and a half, or a fourth and a 
remainder, is to be arranged by the number 4, Where, 
again, there is an eighth with a half, or an eighth with a 
remainder, the arrangement is by 8 ; where one-third and 
two-thirds combine, or there is one of these with a 
remainder, the arrangement is by 3 ; where there are a 
sixth and a third, or a sixth and two thirds, or a sixth and 
a remainder, it is by 6 ; where there is a half with a third, 
or two thirds and a sixth, or with one of these two, it is 
by 6 ; but if for the half we substitute a fourth, the arrange- 
ment must be by 12 ; while if, in the place of the half, we 
put an eighth, it must be by 24.^ 


* In all cases the estate is to be divided into the number of parts 
indicated by the extractor. 
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This being premised, we have next to consider whether 
the number of parts into which the deceased’s estate has 
to be divided agrees with the shares, or exceeds, or falls 
short of them. 


I. Let us suppose that the parts am*ee with the shares, 
and that each of the shares can be divmcd among the indi- 
viduals entitled to it without a fraction. On this supposi- 
tion no difficulty can arise; as, for instance, whore the 
deceased has left a sister by the same fatlnu’, with her 
husband, and the estate is to he divided into two parts, or 
where the survivors arc two daughters and both parents, 
or l)oth parents and a husband, in each of which cases the 
division is by six, and the osiate can be distril)uted^ among 
the persons entitled i-o it without a fraction. 

lint though the parts into which the estate is to be 
divided may agree wilh the shares, y('t the shares may not 
be divisible among the individuals entitled to tlnun without 
a fraction : and this may ^]a])pen witli one sliare, or witli 
several. When there is only one share in this ^)redica- 
ment, the original extractor of the case is to bo ninlliplied 
by the number of tlie individuals entitled to the share, that 
is, when there is no common measure Ixdween the indi- 
viduals and their shai'e. Thus, take the c.ase of the 
deceased being survived l)yi)olli parRnts and five daughters; 
here the extractor is six, and the share of the daughters 
four-sixths, but these cannot be divided among fi\(‘ without 
a fraction ; and there is no common measm’i' of four and 
five: the extractor is accordingly to be mullijilicd by the 
whole number of tlie daughters, and the product (G x 5" 30) 
will he the new extractor of the case; the share of each 
heir, as it stood before the multiplication, lieing now also 
multiplied by five, the product will be the amount that 
each is entitled to. When, again, there is only one share 
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that cannot ho divided without a fraction among the indi- cdinmon 
. i 1 i 1 • measure of 

viduals who are entitled to it, but there is a common the share 

measure between the individuals and the share, the 

extractor is to he multiplied hy the measure out of the when the 

number of individuals, not out of the shares ; or, in other 

words, tlie number of individuals is to he divided by the by the 
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mensure, measure, and the extractor multiplied by the quotient, 
extractor the case of two parents and six daughters ; 

multiplied here, the share of the daughters being four-sixths, it 

uV tll6 • ^ ^ 

quotient, cannot be divided among them without a fraction ; but 
there is a common^measure (2) of the share (4), and the 
number of individuals (6) ; the extractor is accordingly to 
be multiplied by half of the number, or three, by which 
means it will be raised to eighteen, and as the shares of 
the parents, in the original division, were two, they are 
now also to lie multiplied by three, by which means 
they wdll become six, while tJie four shares of the 
daughters, in the original division, being multiplied in 
the same way, will become twelve, giving two portions 
to each. 

WlicTi Vrhen there is more than one share thut cannot lie 

more than witliout ii fraction among the persons who are 

one Hhnre entitled to it, there may be a common measure of all the 

indivisible caiiiiot be SO divided, and of the individuals 

without a , j 

fraction, entitled to tlieni, or there may be no common measure in 
courseTo cases, or there may be a common measure in 

l>e follow cd one of the cases and none in the others. In the first of 
^^ 01 * 0^111 cases, the number of th(‘ person is to be reduced in 

that ))rc- correspondence with tlie common measure ; in the second, 
dicament. numbers ai'O to bo dealt with as they stand ; in the 
third, the single class in which there is a common measure 
between their numbers and their shares is to be reduced 


And the 

resulting 

number 

operated 

with 

differently, 

according 
as they are 
mootu- 
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in correspondence wdth tbe common measure, and the 
others to he dealt with as they stand. After all this has 
been done, the resulting numbers will be found to bo 
mootumathil (equal), or mootndakhil (one an aliquot part 
of the other), or mootuwafih (commensurable), or mootu- 
hai/yiat (prime) to each other. If they arc the first or 
equal, it is sufficient to take one of the numbers, and 
multiply the original extractor liy it, as, for instance, where 
the deceased has left two brothers by the same father and 
mother, and two brothers by the same mother only. 
Here, the extractor being three, the shares cannot be 
divided among the persons entitled to them without a 
fraction, but one only of the numbers or two is to bo 
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taken to multiply the extractor, or three, which will tlicnge 
become six, and give two parts to the brothers by the 
mother only, and four parts to the brothers by father and 
mother, to be divided among them equally. Where again 
the numbers are mootndal'hU, or a measure of thoorw»oo^«- 
otlier, reject the least of the numbers, and multiply the 
extractor by the greater. Thus, where the deceased has 
left three brothers by the same mother only, and six by 
the father, the estate is to be arranged into three parts ; 
but these cannot be divided among the parties without a 
fraction ; the number, however, of one of the classes is 
half that of the other, the numbers being maotiiduhliil, the 
extractor is accordingly to be multiplied by the Iwglier of 
the numbers, or six, and nill thus be raised lo eighteen, 
by which it will be found that the estate can 1)0 arranged 
without a fraction. When the numbers are moofnirajlk iw mootu- 
or commensurable, }ou are first to multiply one of tlie 
numbers l)y the nu'osuro# of the other (that is, by the 
quotienl^of tlie otlnuMvhen divided by tlie measure), and 
then multiply the original extractor by the product. 

Thus, where the deceased has left four wives and six 
brothers, the c'xtractor is four, but the estate cannot be 
so divided without a fraction ; there is, howevQr, a measure 
of four and six, which is fwo, and you are to multiply one 
of them (six) by half of the other (four), and you have 
twelve, by ^\hich you are now to multiply th(‘ original, 
wbicb is four, and you Lave in the result a number which 
wdll satisfy the case. If the numbers are )ii()(J(d)({j/i/iuf ov or moota- 
prime to each other, one of them is first \(> bo multiplied 
l)y the other, and then the original extractor l)y the pro- 
duct. Thus, when there are two brothes’s by the same 
mother only, and five by the same father, the original 
extractor being three, the estate cannot bo divided without 
a fraction among the persons entitled to it, and the num- 
bers are neitlior commensurable nor one a part of the 
otlier ; one of them is accordingly to be multiplied by the 
other, which will give ten, and that number multiplied by 
the original extractor, when the product will be found to 
satisfy the case. 
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Difference Numbers are either equaP or different, and if different, 
cxpMneT mootiidakhil, inoofiiwafik, or vwofvhayijnn. They 

are mootudakhil when the smaller being subtracted once or 
more times from the greater, exliausts it completely, and 
the smaller does not exceed half the greater. If you like, 
you may call them mooiimasih or proportional, as three to 
BIX and nine, or four to eight and twelve. They arc 
mooiiiH'afik when the smaller being subtracted once or 
ofiener from the greater, the remainder is more than one ; 
as, for instance, ten and twelve, for when you subtract the 
former from the latter, the remainder is tAvo ; and if you 
subtract two from ten several times, the latter is com- 
pletely exhausted.’ When the remainder'’ is two, the 
numbers are said to agree in a half ; when it is three, the 
agreement is by a third ; and so on up to ten. When it is 
eleven, you must take one part of that number to express 
the agreement/ The numl)ers are mootuhayyim Avhen, if 
you subtract the less from the greater once or oftener, the 
remainder is unity ; as, for instance, thirteen and twenty, 
for if you subtract the former from the latter, there remain 
seven ; and if seven from thirteen, there remain six ; and 
if six from seven, there remains only one. 

When the H* hict US noAV supposo that the number of parts into 

number of the deceased's estate must be divided falls short of 

parts into • t t 

'W'hich an the shares to be provided tor, — a case that can only hap])en 
divided*^ Avhen a husband or a Avife intervenes ; as, for example, 
falls short when the deceased has left both parents, two or more 
sLres. daughters, and a husband or wife, — or both parents, a 
daughter and a husband, — or one parent, tAAo or more 


These arc what are proAiou&ly desenbed as nwoiumathil, which 
literally means similar. 

^ If it 1)0 <‘onsidercd that dmsion is only a continued subtrac- 
tion, this rule is the same as our own for finding the greatest common 
measure. 

^ That is, a remainder wliich, being subtracted from the last 
subtrahend, completely exhausts it. 

® The numbers in Arabic above ten are compound, as 1-10, 2-10, 
&c., and there is no word to express a part of them, as an eleventh, 
or a twelfth y &c. 
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(laughters and a husband. In all these cases the husband 
or wife takes the lowest share appointed for them respec- 
tively, each parent has a sixth, and a daughter or two or llow the 
more daughters the remainder, as the extractor is never to 
be increased. In like manner, when tliere are two brothers adjusted, 
by the same mother only, two or mor# sisters by the same 
father and mother, or by the same father only, with a 
husband or wife, — or one brother or sister by the same 
mother only, with a sister and a husband, — in these cases 
the husband or wife takes the liighest share appointed for 
them, and the deficiency falls specially on the sister or 
sisters by the same father and mother, or the same father 
only. If the estate can now be divided without a fraction, 
well; if not, you must multiply the shnrets^' of those 
whose portions will not divide among thc'in without a 
fraction by the original extractor. As an example ol' the 
first case, let us suj'ipose that^the deceased has left both 
parents, fi husband, and five daughters ; here the extractor 
being twelve, the husband has three of the parts, the 
parents four, and the remaining five, which are the 
daughters, are divisible among them ^\iilu)ut a fraction. 

As an example of the second case, let us sul)stitulo three 
daughters for five, when the remaining five sharers will not 
be divisible among them without fraction ; and lu*rc we 
must multiply the original extractor by three, when it will 
he found that the product will divide among them without 
a fraction. 

III. We have now to su2)poso that the number 

shares into wdiich the estate is to be divided exceeds the parts into 

amount of the shares. When this hajipeiis, the excess or 

surplus is to be returned to the sharers, (excepting the 

husband and wife, the mother, when there arc brothers, the shares, 

according to what has been already stated, and a person surplus 
^ . T . , , .IS returned 

w^ho has only one cause of mhcritaiice wdien there is lo the 

{mother who has only two causes, — in which case the f'^^arers, 

master of two causes has a preferable right to fbc 


® Arab. Siham. But from the second example it wT)iild appear 
that it is the number of indmduals that is to be multii^lied. 
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Examples 
of the 
return. 


When one 
of the 
heirs dies 
before par- 
tition, his 
portion to 
be separ- 
ated from 
the general 
mass ; 


return over the master of one. As general examples of 
the return, take the following cases : — 1st. Both parents 
and one daughter : here, if there are no brothers, the 
return is in fifths ; but if there are brothers, it is in 
fourths, and the original extractor of the case is to be 
multiplied by the extractor of the return.'^ 2nd. One 
parent and two or more daughters : hero the surplus 
reverts by fifths, and the original extractor is to be multi- 
plied by five. 3rd. One brother or sister by the mother 
only, with a sister by the same father only : when the 
return is in fourths, according to the most authentic 
report. 4th. Two brothers or sisters by the same mother 
only, with a sister by the father : when the return is in 
iifths, and tlie original extractor is to be multiplied by five, 
when it will be found that the product will dispose of the 
case without a fraction. 

Section Secont). 

Of Moouasiikhat, or Vested Interests, 

By this we understand tliat a man has died, and that 
before a partition has been made of his estate one of his 
heirs has died also, so^ that two partitions are to be made 
of one original estate. The waV to dispose of this case is 
to arrange the first estate, and take a portion out of it for 
the second, then if the heirs of the second deceased are 
the heirs of the first, without any difference in the parti- 
tion, there is, in fact, but one estate to divide ; as, for 
instance, when the deceased has loft three brothers and 
three sisters, all related on the same side, and one of the 
brothers dies, then another, after which one of the sisters 
dies, and then another, leaving one brother and one sister 
sui-viving, among whom the property of the original 


^ From tlic author’s extreme brevity it is difficult to follow him ; 
but this, I believe, is his meaning : — The retuni being fifth, its 
extractor must be 5 ; and tlie onginal extractor ((;) multiplied by it 
becomes 30, winch being divisible into fifths, gives 2-5tlis, or 12, to 
the parents, and 3-r)ths, or 18, to the daughter. 



COMPUTATION OP SHARES. 


B19 


deceased is to bo divided in thirds. But if there is any and if it 
difference in the right or in the heirs, or in both right and 
heirs, then it must be considered whether the portion of fraction 
the deceased heir will divide among his own heirs without * 

a fraction, and if so, nothing further is necessary; as if a nothing 
person should die leaving a widow, a ta|her, and a daughter, ^cccsTa^. 
and the wddow’s share being an eighth is three parts out of 
twenty-four, but she dies leaving a son and a daughter, 
when her share is obviously divisible without a fraction. 

If the share ascribed to the second deceased cannot bo 
divided among his own heirs without a fraction, the case divided, 
presents two aspects : — 

Fir^t, If there is a common nu^asuro of the portion 
of the sc(‘ond deceased out of the lirst estate,, aaid of the common 

number of parcels into wliich the second is to be divided, . 

1-1 . r. 1 • 1 between It 

w^o multiply a jiortioii oi tins latter number corre- and the 

S])onding to the measure (tbat is its quotient when divided 

by the measure) by tin; whole n^imber of parcels into wdiich (inotientof 

the first estate w^as divided, and the product will ^arrange 

both estat(^s. Tims, if the d(‘ccascd slioubl have left tw'o themea- 

brothers l>y the sanu‘ mother, and also two l)y the Hame 

father, wdth a husband, and the husband dies leaving a hy tlic 

son and two daugblers : liero tbe original extractor, wdiich ‘ 

^ ' IlJuhtrti- 

is T), must 1)0 raised to 12^ on accimnt of tlio * fraction (as tion. 

on(‘-sixth, ih(' share o^ llu' two la'otLers by the motlKU-, 
cannot otlioiwiso be divided among tbem), and the bus- 
band’s sliare lieiug a half of tlu'sc twelve jiarts, or G, is 
plainly indivisible, without a fraction, into fjiir jiarts (as 
required for the distribution of bis estate) ; but tliore is a 
common measure of G and 4, wdiich is 2, and the part of 
four corresponding to it, or a half, that is 2, is accordingly 
to be taken, and the original extractor (12) to be multi- 
plied by it, wdi(‘n the pi’oduct (2J) will bo found to satisfy 
tl]('. whole case, and each person avIio had anything in the 
first estate will now have that share also multiplied by tw^o. 

Second. When there is no common measure of the If there is 
portion of the second deceased out of the first (‘state 
and the number of parcels into wdiich his own must be the ex- 
divided, then the whole number of the parcels is to he 



320 


INHERITANCE. 


pHod^by" the original extractor multiplied by it, and 

the whole <?^cry one who had anything in the first estate is to take 
pe^ons portion multiplied by the same number also. Thus, 
entitled to when the deceased has loft a husband, two brothers or 
estat^^^^ sisters by the same mother, and a brother by the same 
IDusWa- tather, and the hu^)and has then died, leaving two sons 
tion. and a daughter, the original estate being divisible into 
six parts, three of them, which is the husband’s share, 
cannot be divided without a fraction into five parts ; and 
there is no common measure between three and five, three 
is accordingly to be multiplied by five, and the product 
will satisfy both estates. 

Similar ^^licntlie presents more than two estates, 

bo^adopted when more than one of the heii'S has died before 

when uvo partition of the first estate, you are to proceed, with respect 
hoirra?c I’eferonce to the two first estates, in the 

before par- saiiio Way as you lu'oceeded with one of them in respect 
thoTu^eof other. And so on, if we suppose that there has 

one. been a fourth death or more. 

Section Tiiiiid. 

Iloiv to ulsc(rfai)i an Portion of the Tarhalt or 

Deceaned's PhUi t(\ 

Several methods have been devised for this purpose, of 
which the following is the simplest : — Set aside for the heir 
so mudi of the assets of the estate as may be proportionate 
to his part in the Fnrccznly or number into w^hich the whole 
must be divided to give each heir his portion without a 
fraction. With this vie^v you may cither divide the amount 
of assets by the fnrecznt, and multiply the quotient, or 
result of the division, by the number in ih^fareeziit allotted 
to the h(ur, or you may multiply the assets by the heir’s 
allotment, and divide the product by the fareeziit^ when the 
result will be the same.^ 

® Thus, if the assets arc 21 deeuars, WiQfurcezut 12, and the heir’s 
allotment a fourth, or Ihl^ths, you either divide 21 by 12, and multiply 
the quotient (2) by 3 ; or multiply 21 by 3, and divide the product 
(72) by 12, when the result is in either ease 0 decnars, as the heir’s 
allotment. 
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So far when the assets are a whole number. Now 
suppose that there is a fraction above the whole number, 
as for instance so maiij dee nars Midi two-thirds of a deenai\ 
Here you are first to multiply the whole number by the 
denominator of the fraction, and add its numerator to 
the product ; you are then to procco(f with the sum thus 
obtained in the same way as 3^011 have been directed to 
do in the first instance. When j"ou have thus arrived at 
the heir’s i^ortion, you are to divide the amount by the 
denominator of the fraction, as by two if the fraction were 
a half, three if it were a third, and so on. If there is a 
remainder which does not amount to a deenar, 3^ou are to 
expand the remainder by rcducin^^ it io and.tlien to 

divide the product. If there is a remainder Vhich docs 
not amount to a kerat, you arc to ex])and it in like manner 
by a reduction to hoohhai^, dividing the product as before, 
and so on to aroozz nud jooza far as may bo necessary^” 
To prove the work you to add all the portions of the 
different ^eirs together, and if tliey make the exaclf sum of 
the assets the work is right ; if not, there is an error some- 
where. 

^ There is some obscurity in Ibis case, but it may bo illustrated 
thus: leaking the assets at 2-^ and 2 thirds, nnd substituting for 
dccwrrr.s, pounds sterling, the subdivisions of which iirc' more familiar, 
we have first 24 X t ; tlien 74 X 3 12=1 with a remainder 

of n-12ths, which is the portion of the lieir as exhibited in thii’ds, 
and being divided hy^ Ogives (*» and 2 l2ihs ; now r<'dncing 2 I2ths 
of a 2 )ound to shillings and pence, wc liavo (>/. 3 a’ 4(1 as the hcii*’s 
oiio-fourtli share of 24 2-3] db of a iiound, or 24/. 135. id. 
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BOOK VIII,^ 

INHERITANCE. 


INTllODUCTION. 

The causes which operate in law a title to succes^Aon are Gruundsoi* 
three, as proscribed by our holy religion : first, nuHnh or 
consanguinity ; that is, the connection of one person with 
another by any of the tics of blood or descent estalfiished l)y 
birth ; second, nahiih or aflSnity : ttiat is, the connciction of one 
of two persons with the other, produced by marriage which 
is cstablisiied betwixt them by contract; and thiref, wnla, 
dominion or patronage : that is, the connection oi‘ one 
with another by manumission, or other legal cause to bo 
hereafter explained, not however produced either by birth 
or marriage. ^ . 

Of Inheritance Jnj ilonHanfjubiltif, 

Under the first title are comprehended several classes or The rif^lit 
each of which, in the order here descrilxMl, enjoys a 
preference in succession over that which follows it, to the involves 
utter exclusion of the hitter; and thus, whilst of the first 
class a single member, whether male or female, exists, classes oi 
there is no title of inheritance in the second ; and the 
same of the second with respect to the third. 

1 Tills additional book on inheritance is from a manuscript by the 
late Lieutenant-Colonel John Baillie, who translated tlie first volume 
of tlie Digest of Imameea Iaiw, compiled under the superintendence 
of Sir William Jones, and it is believed, for the reasons mentioned 
in tlic Introduction, to be a translation of a further paid of that 
digest. 

2 Included by the Shuraya under Suhub. — Ante, p. 2C1.—Ei>. 
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Class first, 
immediate 
parenta 
■ and 
children 
how low 
Boever, 


Parents 
inherit 
with 
children 
how low 
soever, but 
fj^rand- 
childrcn 
lire ex- 
cluded by 
children, 
and f?reat- 
giand- 
childreii 
by the 
former. 

Any indi- 
vidual of 
this class 
excludes 
the two 

followin'^, 

as jyrand- 
fathers, 
brothers, 
and uncles. 


^ In the first class are included by law the father and 
mother, or immediate parents onli/, of the deceased, without 
extending to more remote ancestors, and his children, 
extending to the lowest, as grandchildren, great-grand- 
children, and so on, however remote in descent, with this 
proviso, tliat of tlfesc the nearer always excludes from 
succession one more remote in degree. Thus the father 
and mother of a ])erson deceased inherit with his children, 
his children’s children, and his children’s children’s 
children, and so on ; Avhereas grandchildren do not inherit 
with the immediate offspring of the deceased, nor do groat 
grandchildren Aviili the latter; bui, on tbo contrary, eaeli 
degree, of posterity totally excludes that more remote from 
any title to succession. Further, no member of the t\Ao 
folloAving classes can inherit, whilst any individual, oaxii a 
female of this series, exists, and however remote in descent 
such female may 1)C. Thys, a grandfather of the deceased 
cannot inherit with any one of the immediate parents, nor 
of the children hoAv Ioav soever; and in like manner a brother 

t 

of the dcceasetl is completely excluded by the existence of 
any member of this series ; as are also all uncles both 
paternal and maternal, whom we shall hereafter describe 
as being placed in the third series of consanguineous 
heirs. * ^ 


The first The first class, as may have been observed, comprehends 
voTves^Vwo descriptions, viz.,^first, tlic root of the deceased, which is 
descrii>- limited ill number, as including only the immediate parents, 
decca^d's wliose place in succession Avith children cannot be supplied 
by ancestors more remote; and second, the hrattch or offspring 
spring. of flio deceased, Avhich is unlimited in number and degree, 
as comprehending children and children’s children however 
n ^‘ther^^ remote in descent, observing always the rule of precedence 
excludes by proximity in degree, and thus supplying the place of 
each step in event of failure, by the next thereto in descent. 
Biicccssion, It is further to he observed of these two descriptions, that 
because member, even the nearest one, as a father, for example, 
of degree of the deceased, can exclude from succession the most 
operate^ remote of the other as a great-grandchild; but, on the 
exclusion contrary, this exclusion by proximity of degree takes effect 
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only where the heirs are of one and the same dcscriptioi^ when the 
like a son, for instance, or a daughter of the deceased, who 
necessarily excludes a grandchild from inheritance. dcscrip- 

These principles of law are estahlishcd as well 
unanimous consent of most of our (jpetors as by express tramtiou 
traditions of the two holy on whom bo peace, the 

reported by Zurarn in these wwJs: “Not one of the 
creation of God can inherit with a child of the deceased, 
except the immediate parents and the husband, or wife ; 
should there be no immediate children, grandchildren, 
whether male or female, supply their place in succession : 
those from a son inheriting the share of a son, and those 
of a daughter taking her portion of the inheritance:' ; and 
be those over so remote in descent, Avhetlicr two oi* three 
generations, or more, still they inherit the portion of 
immediate offspring, and exclude from succession every 
dcscri])tion of heirs that a cliilA begotten by the deceased 
would Lave excluded if in e:jftstencc.” Further, by a report 
of Boolicijr from the Imam Moluimviial Bakii% on whom 
be peace, in these words, “ no brother or sister even by the 
full blood, and no brother or sister by the failier’s or by the 
mother’s side, can take any part of the inheritance with tho 
fatlier of the deceased.” Likewise ^by a decision of the 
same ImchHf quoted by AhocfBuHcer in tbo case of a person 
who died, leaving bis father, paternal uncle and graiidfatlicr, 
to this effect: “The succession rests sc'lely with tho 
father, and neither uncle nor grandfather can inherit any 
part thereof.” Also by a tradition of this holy Irndnif 
recorded by Ynzecd Kuunay in these words : “Your son 
is preferred in succession to your grandson, and your 
grandson excludes your brother.” To the same effect are A gnuid- 
various other reports generally known, in some of which, 
how^ever, a species of exception from the foregoing rules in inherit 
favour of a grandmotheiy only,^ although not positively 
enjoined, would appear strongly recommended, viz. that immediate 

^ Moliummud Baldr, the lifth Imam, and Lis son Jafer Suclilc, or 
tho Just. 

^ According to the SUaraya the benefit of the exception extends 
to the grandfather dim.— Ante, p. Ed. 
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parents, 
which is 
recom- 
mended as 
a gratuity. 

But not in 
virtue of 
a legal 
title. 


Class 

second, 

remote 

ancestors 

and 

brothers 


she shall receive a sixth part of the inheritance in cases 
where, from failure of children, the portion of the immediate 
parent, her child, whether father or mother, is increased ; 
this, however, is to be understood as a gratuitous subsis- 
tence, and by no ^means in virtue of a legal title to 
succession, from which, as we have already seen, all more 
remote ancestors are entirely excluded by the existence of 
an immediate parent. 

The second class of consanguineous heirs comprehends 
grandfathers and grandmothers of the deceased, how high 
soever in degree of ancestry, and 1)rothors and sisters and 
their children however remote in descent, the nearest 


and sisters, always 'excluding onc more removed ; — thus, a grandfather’s 

Grand- father cannot inherit with a grandfather or grandmother, 
lathers i n , n i-i-r . i i i 

exclude and even a brother s son has no title with a brother or 


great- sister of the deceased ; a brother’s grandson is excluded by 

grand- , i i 

fathers, as a brother’s or by a sister s^son ; and, in short, thearrange- 

amUisterr respecting children and children’s children of the 

nephews dcceaseol, formerly explained, has a similar influence exactly 

by reason ' members of this class ; of which, further, no individual 

ot prox- can possibly inherit whilst any member, even a female of 

d^gwe.^^ the first series, exists. 

Two This second cla^s likewise involves two separate 

deserf)^ descriptions of heirs : one comprehending all grandfathers 
tious ; and grandmothers of the deceased, liow high soever in the 
line of ancestry, with application of the rule of precedence 
by proximity, to the nearer first and then the more remote ; 
and the other including all brothers and sisters and their 
children, how low soever, always observing the same rule. 
HI each of To each of these descriptions there belong unlimited degrees 
which the ascont and descent — thus, the degree of grandfathers and 
preferred grandmothers is nearer to the deceased, and necessarily 
imity^but their parents, and the degree in like manner 

not in both of brothers and sisters nearer than that of their children ; 

but no member of one description, even the nearest in degree, 
can exclude even the most remote of the other from 


inheritance, because exclusion by proximity can only take 
effect amongst heirs that arc of one and the same descrip- 
tion, in the same manner as a child of the deceased, even 
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the most remote in descent, is not excluded by the existence 
of both father and mother, or any one of them. For 
example, a grandfather of the deceased, however near, 
inherits with the immediate offspring of a brotlier or sister, 
and their children’s children how low soever ; but does by 
no means exclude them from successioi ; and in like manner 
a brother or sister of the deceased may be associated with 
a great grandfather or grandmother however remote in ascent. 

Upon this principle, if a brother dying should leave his 
lu’other, his grandfather’s grandfather, and a brotlier’s or 
sister’s son, the inheritance would be divided betwixt his 
brother and gi*andfiither’s grandfath(‘r, and no part thereof 
would fall to the nephew who is excluded in this example 
by a nearer in degree of the same description.* U])on the 
same princii)Ie, were the deceased to leave a brother’s or 
sister’s son, his grandfather and a grandfatlicr’s fathei’, the 
property w^ould in the case l^e divided Ixdwixt the two 
former, and no part whatever thereof could b(‘ claijned l)y 
tlio great^-grandfatlier, ho being, in tliis (‘xample, excluded 
by one nearer in d(‘greo of tlu' same descrij)ti()n of heh’s. 

Further, whilst any individual, whether male or female, 
in whatever degree or description of this series, (exists, uns Hass 
no member of the third or following class cai] have any 

. all the 

title to mhentaiico. • follc)Aviiij:j. 

These principles regarding the setjoiid class of heirs by Tradi- 
consaiiguinity are establislied not only by what has been 
already stated in treating of tlic first, and by the g(‘iieral 
assent of our doctors, but also by a judgment of the huam 
Jafer Srhllh, on whom he peace, reported by Jliimzd FJm 
Hidurau in the following words : I inquired respecting 

Kulalut or distant kindred : he replied, ' ’fliose inherit only 
upon failure of children and parents ’ ” — likewise by a report 
of Ismaiil Jafij in these words: — ‘‘I heard the Imam 
Mohimmml Balir, on whom bo peace, declare, that a 
grandfather divided the inheritance with brothers of the 
deceased, (that is, inherits with them,) he their number 
what it may, oven to an hundred thousand.” Further by 
what is related of the Imam Jafer Sddik, on whom be 
peace, by Ahdn Ehn Tu{)hlib, in these words : — ‘‘ I asked 
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regarding a brother’s son and a grandfather ; he answered, 
‘^hey divide the inheritance by halves.’” Again, by a 
decision of the same Imam, in the case of a person who 
left his daughter, and a sister by the same father and 
mother, viz., — “ that the whole property descends to his 
daughter, and the lister inherits no part thereof.” By 
another, in a case where the deceased had left a daughter’s 
daughter and his brother, to this effect, — ‘Hhe succession 
is to the nearest of kin, viz. the grandchild only,” and by 
a third, when the ImAm was interrogated respecting an 
uncle’s son, and a grandfather, he replied, — the whole 
property goes to the grandfather alone,” 

To the same effect are various other authentic traditions 
generally Miown, wdiich demonstrate the association of 
grandfathers with brothers in the right of succession, com- 
prehending as well the most remote as the nearest in 
degree, with application always of the rule of precedence 
by proximity in each, as laid (town by express traditions, 
which, whilst they require a preference to thg nearest 
grandfather in exclusion of one more remote, leave the 
common right of succession in this description with that of 
brothers perfectly established. Nor does it by any means 
affect this principle of law whether a brother’s son, for 
example, of the deceased, be in*^ a more remote degree than 
that of the grandfather in ancestry or otherwise, because 
proximity of degree can only have effect where the heirs 
are of one description, that is, in the same relation to the 
deceased, and by no means where their relation is different, 
which is indeed clearly proved by the traditional report of 
Ahan, formerly quoted, directing an equal distribution of 
inheritance by halves in the exact example before us of a 
brother’s son and a grandfather. 

Cto Under the third class of consanguineous heirs arc com- 

uncles and prehended brothers of the deceased’s father, brothers of 

^nts and the mother, and the sisters of both ; commonly known by 

children fbe characteristic appellation of paternal and maternal 

how low uncles and aunts; and upon failure of these, their children 
soever, . ^ x 

and children’s children, and so on, the nearest in descent 

always excluding one more remote. Thus, the son of a 
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paternal uncle docs not inherit with a paternal undo or 
aunt ; and in like manner the son of a maternal uncle is 
excluded by a maternal uncle or aunt. 

This class, it may be observed, involves only one All form- 
general description of heirs, because their title to succor- 
sion is derived from one general relaHon to the deceased, <lc 8 crii)- 
viz. that of brotherhood or sisterhood to his parents, for 
brothers and sisters we have already seen to be included in 
one description of the second scries ; and consequently all 
persons connected by this tie must also bo considered in 
one and the same description, wliich, however, like the 
former unlimited, possesses numberless degrees of proximity 
and distance that are necessarily referred to in settling the 
succession. Thus, a paternal uncle or aunt Is obviously 
nearer in degree to the deceased than the son of a paternal 
or maternal uncle, and an uncle or aunt by the mother’s 
side, nearer than the son of a.paternal or maternal uncle 
or aunt. It follows, tlieroibre, that with a maternal uncle 

betwixt 

only\)f ^10 deceased, or with a single maternal [ffunt, not 
one of their' children, nor the children of a paternal uncle i,ai, but 
or aunt, can have any title to inheritance ; and by the ssme 
rule, if a paternal uncle or aunt of the deceased exist no doncend- 
part of the succession can go to their children^ or to those 
of a maternal uncle or aunt* In short, the rule of preference as well as 
in succession by proximity of degree has an uniform iiiflu- 
euce over this description of h(‘irs, their children and 
children’s children ad hijimiim, with one only exception, With ouo 
which the general assent of all our doctors has ratified and favour 
confirmed, viz. that the son of a paternal full uncle ot son 
excludes a paternal half uncle only of tlie deceased, and undo who 
takes the whole inheritance preferably to the latter, although 
nearer in degree, if the succession should be limited to from in- 
these two ; and it is in virtue of this exception that, had the iioritancc. 
Prophet of God, on wdiom and his posterity bo blessing and 
peace, left no issue at the period of his dissolution, his 
whole succession must by law have devolved on the 

^ That is, the son of an uncle who was full brother to the 
deceased’s father by the same father and mother. 
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Commander of the Faithful Aly, on whom be the blessing 
o!f God, in preference and complete exclusion of Abhass ; 
for Ahoo Tdlib was tlie full brother of Ahdoolla, both by 
father’s and mother’s side, and consequently his son, the 
Commander of the Faithful, although more remote in degree, 
must have excluded II half uncle of the Prophet, as 
being brother to Ahdoolla by the father’s side only. 

Proof by The general principles of law first described regarding 
of^the^”^ this third class of consanguineous heirs are established in 
general part by the reports and traditions formerly quoted, and 
farther liy a judgment of the Imam J(ffer Sadik, recorded 
by Ahoo ]ji(sc<‘r, in the case of a person who dying had 
left an j^^unt by tlie father’s side, and also a maternal aunt, 
to this effect : — Two-thirds of the succession to the 
deceased’s paternal aunt, and one-third to his aunt by 
the mother’s side.” Likewise liy a tradition of the same 
Imdm quoted ])y Ahoo Ipinen' in these words : — A 
maternal uncle and aunt may ynherit the whole property 
of a person deceased, if there be none other nearer in 
degree, as Almighty God hath declared ‘Kelativcs by 
blood are prefer('d in succession some of them to others.’ ” 
Further by a decision of the Imam Mohammud Bdhr, on 
whom bo peace, recorded by lloosrin FA)ii JIvktnn, in the 
case of a person who dying had left two maternal uncles 
and his master, l)y whom he was emancipated, upon which 
the Imdm decreed, applying the sacred text “Relatives 
by blood are preferred,” that tlio property is between 
the two uncles.” Also by a report of Khn Molutrcz to 
this effect, that he put the case of a paternal uncle’s son 
and maternal aunt to the Imdm Jafer Sadik^ on whom be 
peace, and was answered, The property goes all to the 
aunt.’ ” Likewise the case of a paternal uncle’s son with 
a maternal uncle, which was decided The whole inherit- 
ance to the uncle.” Further, the case of a paternal uncle’s 
son with the son of a maternal aunt, which was answered 
in the words of the KordUy To the male the share of 
two females.” And, lastly, by the same Irndm, in the 
case of a paternal uncle and aunt, in confirmation of the 
foregoing principles, we have the following decision : To 
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the uncle two-thirds of the inheritance and one-third to 
the aunt.” 

To the same effect are many other authentic traditions Proof of • 
generally known, and with respect to the particular excep- 
tion above described, in addition to the unanimous assent 
of all our doctors, it is established an express tradition 
of the Imam Jufer Sadik, on whom be peace, recorded by 
HooHcin Elm Amaru in these words. Tho 1 mam ^ on 
whom be peace, put this question to me : ' Who is 
preferred in succession to a person deceased, tho son of 
a paternal full uncle, or his paternal urnde by tlie same 
father only ? ’ I replied that I had heard a tradition from 
the Commander of the Faithful to this e (feet: ^jlhc sons 
of paternal full uncles are preferred to kiil^men by tho 
father’s side only.’ 1T(‘ ol)served, ^ You have ex])lained it 
in a clear and obvious manner. Verily, Ahdoolla^ father 
to the Prophet of (iod, was f^ll brother of Ahao Talih by 
the same father, and inotlier, whcuico the Commander of 
the Faithful, as son of Ahoo Talih, had no issu(‘ of the 
Prophet remained, would have exclinhal AhhaH,^^ his uncle 
by the same father only, from inheritance.’ ” 

And liereupon a question has arise]i whether the This 
exception is by law i-estricted to the particular instance 
before us without a])plication to any other, or may be also to the 
legally extended to all similar cases. Tho most common 
and prevalent dr)cirine lias n^striclod its influmice to this described, 
particular case alone, and the author of the* Hhuraija lias 
exjiressly declared that if with these two persons, viz. the 
son of a paternal full uncle and a pak'rnal umde of the 
half blood, any other heir, even a maternal uncle, should 
exist, the decision of law would be comjiletely altered, and 
the title of tho uncle’s son entirely cut off. 

Upon failure of the various degrees already mentioned 
of this third class, viz. paternal and maternal uncles and and aunts 
aunts and their children, however remote in descent, the 
inheritance of a person deceased falls by law to the paternal goes to 
and maternal uncles and aunts of his father and mother, 
and after them to their children’s children how low soever, gr««il- 
ohsorving always tho rule of precedence by proximity and thek 
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arrangement conformable thereto, already so often described. 
These may be denominated the second step of this third 
series of consanguineous heirs, and if of them no individual 
should exist, the inheritance reverts to paternal and maternal 
uncles and aunts of the deceased’s grandfather and grand- 
mother, after whom tb their children and children’s chil- 
dren, how low soever, observing the rule of precedence by 
proximity as above. Those form the third step of this 
series ; and upon entire failure of them the uncles and 
aunts of a great-grandfather and grandmother succeed to 
the deceased ; after whom their children and children’s 
children, and so on. These latter constitute the fourth 
step of the series ; and, upon the same principle, we may 
suppose a furlhcr progression, ad infuiifaiiiy which principle 
of law is fully established by the preference expressed in 
the sacred text to relationfi by blood , and by the universal 
maxim of inheritance which^ places every coo nihuui, or 
distant kinsman, in the exact - situation of that person 
nearer id the deceased, through whom his relation is 
derived.” 

This leads us to describe the following three general 
rules respecting succession, to which it is particularly neces- 
sary that attention should be paid. The first of these is 
that every person related to tlib deceased by both sides, 
viz. the father’s and mother’s, in any degree of con- 
sanguinity, excludes from inheritance a person in the same 
degree by the father’s side only, and this whether a male 
or female, the latter being deprived of eveiy title to succes- 
sion. Thus, a brother, for example, or a sister of the 
deceased by the same father and mother, excludes a 
brother or sister being in the same degree by the same 
father only. The same principle likewise applies to 
paternal uncles and aunts of the deceased, and also to 
maternal uncles and aunts, provided they are in one and 
the same degree of propinquity. Thus the son of a brother 
by the same father and mother docs not exclude a brother 
by the same father only, because those degrees of relation- 
ship are different ; whereas the son of this latter, as in the 
same degree, would be entirely excluded by the former. 
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A paternal nnclc, again, related by both sides, meaning paternal 
thereby a brother of the deceased's father, by ilie same 
father and mother, does not exclude a brother of the 
deceased by the same father only, nor even the son of siicdi 
brother; but certainly excludes an uncle by the same fatlior 
only. Further, the son of a full paternal uncle docs nut 
exclude an uncle, whether paternal or maternal, by the 
father's side only, except in the particular case formerly 
quoted, on which till our doctors are agreed ; but would, of 
necessity, exclude the son of such uncle, as being in the 
same degi’ee. If, for example, therefore, a person dying 
should leave a brother l)y iho same father only, end a 
sister by the same father and mollier, tlie l)rotli(T coidd in 
this case take no part of the inheritance, •which would 
descend entirely to the sister ; and this ru](‘ universally 
ai)plics not only to all brothers and sisters with regard to 
each other, and to their children in like manner, but also 
to all paternal uncles and aunts with rcs])ect to each otlu'r, 
and to their descendants; and likewise to all •inatcriial maternal 
uncles and aunts, and to their children, how Ioav soever. 

It does not, however, wo observe, ajqdy to ])aterniil but not 
uncles and aunts, with I’ogard to those on the mother’s 
side, promiscuously, although these are all, as already uTnou^st 
observed, included in oncb desci-iption of tbc same class or 
series. Their general relation to the deceased, it is triu*, 
as derived through one medium, viz. hrothcrlunul witlj his 
father and mother, would appear to require the general 
application of this rule without distinction to tliem all, in 
the same manner as it a])plicfl to all those related by 
hroihcrhouil w’lih. the deceased himself; ior of the latter a 
full brother excludes entirely a sister ])y the same father 
only, and ricr vers/f, as has already been stated. This 
objection, however, is removed when wo consider that the 
relation of paternal and maternal uncles and aunts being 
derived through the father and mother, or roots of the 
deceased, betwixt whom, though equal in degree, no 
exclusion can take place, their shares or ranks in succes- 
sion being separate and distinct, it follows that these 
uncles and aunts, related through them respectively, mmst 
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have likewise separate and distinct ranks in succession ; 
and hence the rule of exclusion cannot operate pro- 
miscuously, notwithstanding their equality in degree. It 
is therefore established by unanimous assent that a 
paternal uncle or aunt of the deceased, being of the full 
blood in manner above alluded to, does not exclude from 
inheritance a maternal uncle or aunt of the half-blood only, 
but certainly excludes another paternal uncle or aunt of 
this latter description. In like manner, a maternal uncle 
or aunt, who is full brother or sister to the mother of the 
deceased, does not exclude a paternal uncle or aunt of 
the half-blood only, but would certainly exclude another 
maternal, uncle or aunt who bore only this imperfect 
relation. 

For example, if a person dying should leave a paternal 
half-uncle and a maternal full aunt, no exclusion here 
taking place, the former wqnld inherit two-thirds of the 
property, and one-third thereof would descend to the 
latter. Again, if he should leave a maternal half-uncle 
and a.patornal full aunt, the division of inheritance would 
be guided by tho same rule, viz. to the former one-third, 
as deriving his title from the mother, and two-thirds to 
the latter; for it is reported by Ahoo Atjooh, from the 
Inu'nn Jafer SddiL, on' whom te peace, to be written in 
the book of Alij, on whom be blessing and peace, “ That a 
paternal aunt is by law in the exact situation of a father ; 
a maternal aunt in that of a mother ; and, in general, every 
distant kinsman in the situation of that relation more near 
through whom his title is derived.” 

The principle of exclusion by double tie or full blood 
relationship is established by the following tradition of the 
hiidm Jafer Sadik, recorded by Yvzecd Kuiiastj in these 
words : — “ Your full brother by the same father and 
mother is preferred to your half-brother by the same 
father only ; and also the son of your full brother is pre- 
ferred to the son of your half-brother only ; your paternal 
uncle, the full brother of your father, to your paternal 
uncle his brother by the same father only ; and the son of 
such paternal full uncle to the children of a paternal half- 
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uncle only.” Likewise, by a tradition of the Commander 
of the Faithful, quoted by Hams in these words : “ Surety 
kinsmen by the same father and mother shall inherit in 
preference to kinsmen by the same father only.” 

The second general rule regarding inheritance to bo t'y'i 
described is, “ That every person reMtted to the deceased oxdudif 
by both sides, viz. the father’s and mother’s in any deg]-ee those by 
of consanguinity, cxcludoB a person having the same rola- 
tion by the mother’s side only from all title to the residue 
or surplus of an estate after distribution of the shares, but 
not from his appointed share of inheritance, provided they 
arc both in the same degree for a ])aternal uncle having 
this full relation does not exclude a sister of the jibccased 
by the same mother only, either from her n^siduary title or 
her appointed share, hy reason of their disparity in degree. 

As an example of this general j’uh‘, if wo su])})ose the 
case of two sisters of a ])erson^d(‘ceased, om^ his full sister 
by both parents, , and the, other his half sister by the 
mother ^nly, the a])pointed sharci of the former •l^eing a 
half, and of the latter a sixth as one, or a thh’d in the 
event of plurality, whirls leave a ^nrj)lihH of a third in 
the first case, and a sixtli of the estaic) in tli(‘ latter, tliis 
Bur])lus or residuum would go exclusively to the full sister, 
in addition to hei* share, aifil no ])art thereof* to the other. 

Again, if we suppose' two b]*others of the deceased, one by 
the same father and motlu'r, and the second l)y the same 
mother only, the latter, as one in this case, receives only 
a sixth, or a third, in the event of plurality, viz. his 
ap])ointed share of inheritance, and all the' icsidiu* thereof 
goes to the full brother. The rule is exactly the same 
with respect to children of brothers and sisters, and to 
])aternal and maternal uncles and aunts and thei]* de- 
scendants in the order so often adverted to. 

Such, at least, is the most common and prevalent 
doctrine amongst our lawyers, of whom many have asserted 
its confirmation by general assent, seeing that the deficiency - 
or loss by defalcation of an estate, howsoever occasioned, 
must invariably affect the relation by both sides ; and conse- 
quently the surplus or residuum after the distribution of the 
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appointed shares should in justice be applied to compen- 
sate their loss. For example, if we suppose, together with 
a full sister and one by the mother only, a husband also, 
or a widow of the deceased, to exist, the full sister can 
only receive what remains of the estate after distribution 
of the appointed slnros to the other two; and thus, as 
the husband, for examine, is entitled to one-half of the 
whole property, and the sister, by the mother's side, to 
a sixth, there remains only a third for the full sister, who 
consequently, in this examine, suffers a deficiency of 
one-sixth in her appointed share of succession. There 
is, besides, an express tradition of the Commander of the 
FaitlifuL upon whom be peace, in confirmation of this rule 
recorded by Ahoo Omar al Abdi/y in these words : — 
Brothers or sisters by the mother can never inherit more 
than a tltlirl, nor can their share be less than a sixtlid' 

It is further to he remarked that a person related by 
the father’s side only supplies the place of a fall kinsman 
upon failure of the latter in all cases, and therefore excludes 
those related by the motlicr's side from all residuary title, 
in like manner as the former. This is agreeable to the 
doctrine of Sadook and most of our lawyers, because the 
full kinsman and he by the father’s side only, on failure 
of the former, snflerin^ alike 'Jie loss or deficiency, they 
ought in justice to have a similar exclusive title to tlie 
reaidvam or surplus. Besides, tliero is a positive judgment 
to this eflect of the Imdai Mohnmmnd Bdhir^ on whom 
be peace, quoted by Molwinimul Ehii Mooslim, in these 
words : — ‘‘I inquired respecting the son of a sister by the 
father’s side, with the son of a sister by the same mother 
only. He replied, ‘ To the latter a sij'thj and all that 
remains to the former.’ ” 

The third general maxim alluded to is, That eveiy 
person having two different relations to the deceased of a 
nature whereof one impedes not the other, does not exclude 
a person having only one relation, provided it he in the 
same degree ; but the former receives two portions of 
inheritance in virtue of his double title, and the latter 
has only one portion in virtue of his single relation.” 
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This principle is ratified by unanimous assent without portion of 
any difference of opinion, because exclusion from inherit- 
anco is founded by law on the disparity of degrees in pro- 
pinquity and distance, and by no means on the unity or 
plurality of relationship. 

If, therefore, a person decGasc(J should leave one 
maternal uncle, and a paternal uncle who is also uncle 
by the mother’s side, the maternal uncle would receive 
first a third of the inheritance, the paternal undo as such 
alone would inherit two-thirds ; and further, in virtue of 
his relation by the mother’s side, Avould be entitled to half 
the portion first allotted to the maternal unde ; in reality 
the latter’s portion would be only one-sixth of the, estate, 
and five-sixths thereof would go to the former, in the same 
manner as if the deceased had left one paternal undo and 
two uncles by the mother’s side, because each of the sides 
by which the first is related founds equally a title to suc- 
cession, as is dearly preyed l)y the absolute terms in 
which the various traditional documents to this cSbet arc 
conveyed. • 

To illustrate the possibility of these two relations being ExaiTiplc 
combined in one person, let us suppose that Zinjd, for 
example, marries Tnlha, wlio is half-sister to his half- nation, 
brother, cither by the faticr’s or *mother’s side, hut in 
such manner as that no relation Bul)sists between the 
spouses : that Ziiffd has a son by a former wife, and 'rtdlta 
has had a daughter by a former husband ; tlicso two inter- 
marry, and have a son named Omur ; Ziijjtl also has a 
son by his wife Tulha, whom wc shall call Ihihur, Now 
this IhdiUr is consequently paternal uncle to Omvr, being 
the half-brother of his father, whilst he is also maternal 
uncle, being half-brother by the mother’s side of his 
mother. 

But a more simple and obvious example occurs in 
supposing any person whom wo shall name Ziiyd to have 
a half-brother by the father’s side, and a half-sister by the 
mother’s, and these two to intermarry, in which event 
Zvyd is manifestly both paternal and maternal unde to all 
the offspring of that- marriage. 

PART n. z 
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Of Inheritance hy Affinity. 

The second cause which operates in law a title to 
succession is affinity or marriage, by virtue of which a 
surviving husband and wife enjoy respectively a definite 
and fixed share of tiie deceased spouse’s inheritance, nor 
can either be excluded from that share by any heir what- 
soever ; but, on the contrary, they are associated and 
inherit with every class and description of heirs, whether 
by consanguinity or patronage, and this by unanimous 
assent, agreeable to the word of Almighty God : And 
for you is the half of what your wives shall leave if they 
have no issue ; but if they have issue, then yo shall have 
a fourth part of what th(‘y leave after the legacies they may 
bequeath and payment of their debts. They also shall 
inherit the fourth of what ye shall leave in case ye have no 
issue ; but if yo have issue, then they shall receive an 
eighth part of your inheritance, after the legacies ye may 
bequeath and payment of your debts.’’ Further, there is 
a tradition of the Im/nn 3Iohumviud BdViVy upon whom be 
peace, quoted by Ahoo Midzu in these words: “Verily, 
Almighty God hath included a husband and wife amongst 
every description of heirs, and^their shares of inheritance 
can, therefore, never be less than a fourth and an eighth of 
the property.” Another tradition of the same Imam is 
reported by Mohummiid Elm MoosUm in these words : “A 
husband can never receive less than a half, if there be no 
issue, nor can the share of a wife be less than a fourth, if 
there be no issue; but if there should bo issue, the 
husband in this case takes a fourth, and the share of a 
widow in this event is an eighth of the property.” To the 
same effect are many other authentic documents. 

Thus, a husband and wife have each their appointed 
shares of inheritance in every possible situation, and the 
remainder of the estate, only after payment of these, 
descends to the other heirs, whether by consanguinity or 
patronage, if such exist; if otherwise, as where a wife 
may die leaving no heir of any description, save her 
husband, and the succession is thus limited to him and 
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tlio Imam or public treasury, tlxe liusband in this evept A husband 
takes not only liis appointed share, viz., a half, but has ^ ^ 
also a residuary title to the remainder. Such, at least, is titTo 
ihe most common and prevalent doctrine, which, further, 
the two Shaikhs,^ as well as Siiyd Moortiiza, have declared public 
to be incontestable, by reason of all authentic tradition 
related by Ahoo Baseer in these words : I was present 
with the Imam Jdfer Sadik when lie assembled the people 
to prayer, and was informed of a woman’s decease, who 
had left her husband, and no other heir. Ho replied, 

' The property goes all to her husband.’ ” And another 
decision of the same Imam, in the case of a woman who 
left her husband, and no other relations known, vii^., “ The 
succession is for the husband entirely ; ” as well as several 
other authentic documciiis to a similar effect. 

It is otherwise in the case of a husband’s decease leaving A widow 
no heirs of any description Bav« his widow, for she receives ri^luiuuiy 
only her appointed share,* viz. a fourth part of his pro- 
perty, an^ the remaining three-fourths go to the limdm or 
j)ublic treasury, as a widow lias no residuary titles iif any 
situation whatsoever, according to the most prevalent 
opinion, and to a positive judgment of the Imam Mohim- 
mud Baklr, on whom be peace, quoted by Mohvmimid Ehn 
Moosllm, in the instance ot a man who died leaving only 
his widow, to this effect : She receives only a fourth 
part, and the residue goes to the Imdmd' To the same 
purport are several other authentic documents ; and the 
distinction between a surviving husband and a widow is 
further expressly confirmed by Allamec in liis Tuhreer, by 
the Martyr in his Loomaa^ and likewise by the Shaikh I 
It is a prevalent opinion amongst all our doctors, that 
marriage contracted in sickness or upon deathbed docs not 
found a title to inheritance in the widow ; that deathbed 
divorce, on the other hand, does not operate her exclu- 
sion ; and, further, that temporary marriage, or contracts 


Shaikh Ahoo Jafer Toostj and Shaikh Moofeed. 
* Ahoo Jdfer Toosi/. 
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of Mootdy by no means establish a title to succession in 
either of the parties. To illustrate these principles of law, 
the following three sections are requisite : — 


Section Fiest. 

Deathbed If a sick man contract marriage with a woman, whether 
of^mar-'^ his distemper be dangerous or otherwise, and die of that 
ria|?e it distemper, without intervenient recovery or convalescence, 
Riimmiitcd pi'cvious also to consummation of his nuptials, such contract 
lomid no Qf iiiarriago is thereby null, or in other words, is not con- 

titk* to in- 1 IT 1 T . 1 

hcritancc. sidcred to bc obtahlishcd in law, until consummation, or 
recovery of the husband from that disease with which ho 
was afflicted at the time. It follows that in this case there 
can be no title of inheritance bet\ij^en Ihe parties, no dower 
even incumbent on the husband, and that the woman is not 
bound to observe an Iddiit or term of probation. This law 
of annulment of contracts entered into by parties legally 
qualified to contract, without divorce or voluntary dissolution, 
may^certainly at first sight appear irreconcilable, but all objec- 
tion and doubt is removed necessarily by a reference to those 
authentic proofs of their nullity, already detailed in the book 
of marriage..'' 

If, on the other hand, the tontracting party should die 

of any other complaint, or of that same distemper after 

intervenient recovery, or after consummation of his marriage, 

the contract is, in this case, valid and binding, consequently 

the right of succession fully established beyond the possi- 

right o{ bility of doubt by reason of the absolute and comprehensive 

anc^ U sense of the sacred text already quoted, and the particular 

cstubh&hod traditions establishing, in this case, the validity of contract 

which wore formerly referred to in treating of marriage.^ 

If the wife If, again, the woman should die previous to consum- 
bliould die 


If the 

husband 

eon‘>uiii- 

matcb or 

xeeu\crs, 

and 


® Tliis Book, which was probably added to the Digest compiled 
under the superintendence of Sir William Jones, by the translator, 
was never published, and has not been found among his papers 
which have come to my hands. — Ed. 

® See last note. 
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mation of tlie marriage with a man who was sick at the the 
period of contract, and notwithstanding survives her, liis 
right of inheritance is liable to difficulty and doubt, arising, 
on the one hand, from the validity of contract, which, if 
allowed, gives room for the application of the sacred text ; 
and, on the other, from a consideratftn that its validity is 
suspended upon recovery, or consummation of the husband, 
neither of which is in this case established. The first 
suggestion, however, appears the stronger, as, from the 
husband’s survival, in whose inior death alone, without con- 
summation or recovery, the objection to validity of contract 
could in such cases occur, there appears full ground for the 
application of the sacred text regarding inheritance by 
marriage. * 

Upon this 2 ninci 2 )le, further, if a woman on her deathbed, ar also 
or whilst afflicted witli any distemper, should contract herself 

. , T , , . T coiitnicts 

m marriage to a man in liealih at tlio time, but who dies iiorscii’ in 
without consummation, and she thus survives him, the 

. . aii(] Rur- 

contract is perfectly valid according to the best ifuthority, vi\oR, im- 
and the right of inheritance fully established, wliich ilof trine 
both Alldma and the Martyr have aiijirovcd. The various is ystn- 
arguments and further examples connected with this subject 
may be found at large in the ‘‘ 13o()k of Marriage.” 


Section Second. 

If a husband divorce his wife upon deathbed or whilst Deathbed 
afflicted by any distemper, of which, without intervenient 
recovery, he afterwards dies, such divorce has no operation cut off the 
in law to dcjirive the widow of her right of succession, 
unless a full year shall have elapsed from the date thereof unless a 
until his death, or that she herself in the meantime have 
married another. If, on the contrary, the husband survive a 
full year from the date of divorce, or recover of that dis- 
temper, and afterwards die within the year ; or the widow 
herself has during his illness taken another husband : in 
each and all of these cases, she has no title whatever to 
inherit any part of his property. 

This princiide*is established by various authentic Proof. 
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traditions generally known, of whicli one is reported by 
J^oo Ahass from the Imam Jafer Sddik, on whom be peace, 
in the following words : — 

If a man divorce his wife whilst in sickness, she is still 
considered as having a right to inherit whilst ho continues 
in that sickness, ovei^after her Iddiit has elapsed, should ho 
not recover therefrom.” The reporter thus proceeds : “I 
inquired what if his distemper should be prolonged ? He 
replied, ^ She inherits although it should last for a year; ’ ” 
or, as this answer has been conveyed by another reporter, 
She inherits if he should die of that distemper during the 
influence of which he divorced her without intervenient 
convalespence.” A further judgment of the same Imam is 
recorded hy^Ahdool Iluhman Kbu Iliijjaj w[)on the question 
of deathbed divorce to the following effect : Should the 

husband die of that disease and the woman have continued 
single, she enjoys her share, of his succession ; but should 
she marry another person, as tips clearly demonstrates her 
satisfaction at what ho has done, she can have no claim to 
inheritance.” This decision is reported by Smnda in a 
manner somewhat differing from the above, viz.: She 

inherits as long as she continues in her Iddnt (i.c, docs not 
marry another), and if he has divorced her with an intention 
to injure her by depritiug he» of this title, she inherits 
although he sliuuid a full year; but if beyond this 

time even a single day, she has no longer, in any event, a 
claim to inheritance.” In another report it is o.:prossed 
that the following question was particularly put to the 
Imumi — What is the longest term of sickness during 
which the right of a divorced wife to inherit may be 
preserved?” and this answer is also recorded: “that 
the husband shall continue ill thereof until ho dies, and 
that within a year.” 

Another tradition of the Imam Jafer Sadlk, on whom 
bo peace, as recorded by Yoona^i Ehn Yakooh in these 
words: — “I inquired of him the cause why a wife when 
divorced by her husband in sickness wdth the intention 
to injure her should, notwithstanding, enjoy her portion 
of inheritance, whilst the husband, should he suiwive her 
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after divorce, has no title whatsoever to her succession.” 

He replied, — That intention to injure is itself the manf- 
fest cause ; for as the husband, conceiving himself to be 
on deathbed, thus attempts to deprive his wife of her 
inheritance, the right is protected and secured by law as 
a punishment for his unjust attempt.’^ 

In consequence of this report a question of some diffi- Distinc- 
culty has arisen, viz. whether the right of a wife in these 
cases of divorce depends upon the suspicion of intended divorce 
injury by the husband ; or whether it is a consequence 
of deathbed divorce alone, even although the suspicion to injure, 
be obviated. A majority of our lawyers have adopted the 
latter opinion, founded on the absolute and general sense consent, 
of most traditions upon this subject ; but the Sfieihli^ in 
his Estidisf/v, has expressed a decided preference of the 
former doctrine, on account of the particular cause assigned 
in some traditions as al)ovo, from wdiich it may l)c obviously 
inferred that if the suspicion of injury be removed, aswdien* 
a wife solicits her own divorce, she can have new title to 
iiilK'ritancc. This opinion is further strengthened^ and 
conlirmed l)y a report of Mohummnd Ehn liaHcm from th(' 

Imam Jdfer fSddik, on whom bo peace, in the following 
words: — ‘‘No woman who solicits and detains her own 
divorce, whether by Uioo^t or paying a cohipensation, 
by maharaat or mutual release, or in any other mode, at 
her own request, from her husband in sickness, can in- 
herit his property if he dies, because all connection and 
mutual regard betwixt them is thereby dissolved.” And 
doubtless such transactions as these have an obvious effect ' 
to remove all suspicion or reproach against the divorcer, 
whose act, on the contrary, under such circumstances, can 
only be considered as proceeding upon the wife’s consent 
and acquiescence in the surrender of her rights ; conse- 
quently the general sense of those traditions alluded to, 
must be restricted by this latter, nor are they by any 
means difficult to be reconciled. 

At the same time the obvious meaning of all traditions 
recorded upon this subject must lead us to consider deatli- 
bed divorce as improper and highly unbecoming in a hus- 
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band, from its tendency to injure as depriving his wife of 
her right of inheritance, although such act of divorce is 
valid in law, and entitles the woman to marry again after 
lapse of her icldat. Should she avail herself of this privi- 
lege, and should the husband’s illness be prolonged above 
a year, or should he (.recover for a period and die of a new 
distemper, in all and each of these cases there is no right 
of inheritance betwixt them ; whereas in every other case 
a wife divorced upon deathbed takes her share of the hus- 
band’s succession, provided she observe the appointed iddut, 
or tenn of probation and abstinence after his death. 

A husband All that has been hitherto observed proceeds, however, 
daim^to solely 0]? a supposition of the husband’s death after irre- 
niherit ^ versible divOrco of his wife. If, on the other hand, the 
irrcver^^ ^ should die after the divorce, there is no diflQculty 
Vonx'tf ' whatever in pronouncing the husband’s total and universal 
want of title to her succes^^ion, provided the divorce was 
irreversible, in the same mannei; as our dpetors have agi’oed 
that reversible divorce, should the wife die before expiration 
of her iddntj docs not debar her husband from inheritance, 
Biit arc-^ because a woman repudiated by a reversible divorce is still, 
vorcc^cLcs" considered a wife, as long as she continues in her 

not pre- iddnt ; and, consequently, the right of inheritance continues 
right of ^ established betwixt them, wli^her he or she dies first ; 
succession, which principle is further confirmed by an authentic tradi- 
tion of the Imam MoJmmmud Bdkir, on whom be peace, 
quoted by Zurara, in these words : — “If a man divorces 
his wife they are still tho heirs of each other, so long as 
she continues in her iddui ; but should he repudiate her by 
three divorces, he can never after return, and there is no 
longer inheritance betwixt them.” 


Section Thikd. 

Tempo- There is no right of inheritance betwixt persons con- 
rary mar- p^ected in temporary marriage, or under a contract of mootd, 
according to the most general and prevalent opinion, because 
title of in name of a wife does not in reality apply to a woman 
heritanco. contracted in mootd^ for of these a* man may lawfully 
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possess more than four at a time, agreeable to a report 
of Ahoo Bmeer from the Imdm Jdfer Sddik, on whom 15e 
peace, in the words : — “ I inquired respecting women con- 
tracted in mootd, whether their number was restricted to 
four. He replied, ‘ No ! nor to seventy ; whereas of wives 
it is universally agreed that their i^imber cannot exceed 
four. Since then it appears that these women are not in 
reality wives, it follows that they cannot be included in the 
law of marriage, nor comprehended in the sense and inten- 
tion of the sacred text already quoted. Besides, we have 
.an express tradition of the Inv'nn Jdfer Sddilc, on whom 
be peace, to this effect, quoted by Sdeed Ehn Yiihar, in 
the words : — “ I inquired regarding a woman who fontracts 
herself in mootd without stij)uluting the rigM of inherit- 
ance. He replied, ‘ There is no such title hetwixt them, 
irhcther it he stipulated or not.’” To the same effect are 
various other authentic traditiqfis generally known, of which 
one is quoted hy Jfoo-eyl Ffn Yusdr, from the Jindm Jdfer 
Sddik, on whom bo peace, in these words : — “•! asked 
respecting a woman contracted in mootd. He replied, 

‘ She is one of your female slaves.’ ” Another tradition 
of the same Iimni is in these words : — “ Connectio*n with 
women is of three sorts : one establishing the right of 
inheritance, which is tha* by peAnanent miiniago ; one 
that does not establish this title, viz. mootd ; and, tliirdly, 
milk ool yemcen, or property.” 

Of Inheritance by Dominion or Patronayc. 

The third cause described in the opening of this book Wula, or 
•as founding in law a title to succession was Wnln, a term P“t™nage. 
of various application, but signifying in this place the 
connection of one of two persons with the other, produced Of threo 
first by emancipation from slavery ; second, by responsibility 
for crimes, observing, however, this order in succession; and inhenting 
thirdly, upon failure of these twq descriptions, bestowing “ 
a title of succession upon the Imdm or public treasury failnre of 
at his disposal, who is by law the heir of every person 


Literally, “ Pudenda Mnliemm. " 
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deceased having no heir besides, and thus may be con- 
siUered in the third class or degree of succession by Wula. 
Jlutneithcr It is scarcely necessary to remark that no right of 
relatioil^*^^ inheritance can be founded on this title except upon entire 
and absolute failure of all connections by blood ; and that 
whilst of the latter aijy individual, however remote, exists, 
no matter if an enfranchised slave, no patron or surety 
for offences can claim any right of succession, nor can 
this right by any means devolve on the Imam. This 
principle is established by unanimous assent, both on 
account of the sacred text, Eelations by blood are pre- 
ferred,'’ &c., and of a tradition reported by Jdber Ansarij 
from iXiQ^Imdm Molmmmad Bdkir, on whom bo peace, to 
this effect, ^'‘The Commander of the Faithful ylZ/y uniformly 
bestowed the inheritance of persons deceased upon their 
))lood relations in preference of manumittors and patrons.” 
Also of a tradition quoted by Molmmmud Ehn Keyn from 
the same ImdiHy in these words : The Commander of 
the Faithful, on whom bo blessing and peace, was appealed 
to in, the case of a maternal aunt who disputed with th(‘ 
master of a freedman deceased regarding his succession, 
upon which, pronouncing aloud the words of the sacred 
text” (above quoted), he adjudged the whole inheritance 
to the aunt, excluding the nranummittor entirely,” to 
which effect there are many other authentic traditions 
generally loiown. 

Under this third title of inheritance there arc three 
classes of heirs to be considered ; and, first, 

Of the Wula of Manumission. 

Themanu- The inheritance of a freedman or enfranchised slave 
hd^tohis particularly ordained by law to descend to his manu- 
freedinan, mittor, or the person who had set him free, but by no 
means that of the latter to the former according to the 
to his ^ most prevalent opinion^, on which the Sheikh has even 
m^umit- possibility of doubt by reason of various 

authentic traditions, particularly that recorded by Ilulby 
and Mohwmmiid Ehn Alooslim from the Imam JdferSddik, 
on whom be peace, in these words: ..‘‘The Prophet of 



HEIRS BY WXJLA OR PATRONAGE* 


847 


God hath declared that the ' Wula of a slave belongs to 
the person who emancipates him ; ’ ” and another of stfll 
more obvious effect recorded from the Prophet in these 
words: ^‘Verily Wtila is to him only who emancipates.” 

Because tho restrictive sense of the word only applied in 
this tradition clearly proves tho exclu|ion of him who has 
not emancipated or tho person set free. Further, it is 
recorded by Sah'd Elm Dinar as part of a discourse upon 
rights and duties by the fourth on whom bo peace, 
that he thus expressed himself, “ But with regard to your 
slave whom you have benevolently set free, know that 
Almighty God will render his ransom a medium of your 
approach to Himself, and of your salvation froin tho fire 
of hell, that your rewurd in this life is his* inheritance 
should he hiive no relation by blood, as a compensation 
for your loss of property, and heaven in the life to come.” 

Besides, a title to inheritance can only be established 
by a legal cause jn law, jyid there is obviously no cause 
in law why a person already benefited by obtaiiiing his* 
freedom should be heir to his benefactor, whoiipc a 
manifest distinction occurs betwixt the right of inherit- 
ance by blood and marriage where the parties arc recipro- 
cally heirs to one another, and that by Wula> when tho 
title is limited to the benefector aldhe. 

In cases, however, of mutual Wain betwixt two Case of 
parties, mutual or reciprocal succession may necessarily 
be established by reason of the existence of a legal cause, 
viz. manumission on both sides ; and thus if a freedman 
should purchase the father of his emancipator and set him 
free, such freedman might necessarily inherit from tho 
father of his benefactor, in the same manner as the latter 
would be heirs to the freedman. 

In order to establish the right of inheritance by emanci- The cman- 
pation, certain conditions are imposed by law. Of these, bo 
the first is that it should be a voluntary and gratuitous voluntary, 
act, not urged by necessity or legal obligation of any sort* 

Thus, if a person emancipate his slave through necessity, 


“ Zeyfi ool Ahedcen, siimamecl Hnjjad. 
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as an atonement for a crime, performance of a vow, and 
t£e like, or if a slave become free, sui juris, as where 
maimed by his master, infected by a pestilential disease, 
or by relation to his master within the prohibited degrees, 
all these modes of emancipation constitute the slave what 
is termed in law a S^ccha, and by no means establish the 
right of W Ilia in the master ; but on the contrary, of such 
freedmen the Imam is solo heir, should they have no 
patron or surety for their olFences, in which event the 
patron’s right of inheritance is preferred. 

Tmdi- This principle is demonstrated by several authentic 

proo”f of t™dition8, of which one is reported by Elm llubah in the 
this condi- following words : — “ I asked the Imam Mvhnmmtul Bdlir, 
on whom be'peaec, respecting Bdeehas ; he replied, ‘Observe 
in the Koran wherever the freeing of a slave is enjoined, 
and every such slave is in law a Saceha over whom there 
is no Wula (i, c. no right of inheritance,) to any person 
save (led, and whatsoever apjtortaineth to God belongs of 
necessity to the Prophet, after whom to the Imam, who is 
therefore liable for the fines or ofi'enees of such slave, and 
consequently takes the inheritance.’ ” To the same effect is 
a report of Omar Ehu Aly Ahwas, from the same Imam, 
on whom be peace ; but the general law expressed in both 
these, as well as in many other similar traditions, for 
vesting succession in the Imam, must obviously be limited 
to such cases where no individual has taken upon himself 
responsibility for the slave’s fines or offences, which 
restriction is indeed fully established by several other 
documents. 

The above condition is further supported by a tradition 
of the Inuirn Jdfer Sddil, on whom be peace, quoted by 
Hashemy in these words : — “ I put the case of an emanci- 
pated slave, inquiring the extent of his freedom and 
whether he could nominate whom he pleased, his patron 
or heirl The Imam replied that if emancipated gratuit- 
ously and voluntarily for the sake of God, the emancipator 
is still his patron and heir ; but if created a Sdeeba he is 
entirely at his own disposal, and may constitute whom ho 
pleases his heir;” that is, in other words, if a master should 
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voluntarily, with a pious intention, liberate his slave, he is 
the patron and heir of that freedman, unless at the peridd 
of emancipation he should disavow and renounce all future 
responsibility for his fines or offences ; in which case any 
other person taking upon himself this responsibility is the 
heir, as will hereafter appear ; but sljould the manumittor 
continue responsible lie is still the heir of his freedman. 

To the same effect is a tradition of the Imam Mohummud 
Bdkir, recorded by Ahoo Bmcer in these words : — The 
Commander of the Faithful, on whom be blessing and 
peace, passed judgment in the instance of a person who 
had maimed his slave, that such slave is thereby alisolutely 
free, his former master has no authority over him what- 
soever, and ho is Sdeeha, may go where hciplCases, and 
may constitute whom he pleases his patron, such person 
becoming liable for liis fines or offences, and eventually 
inheriting liis proi)crty under ^tliis latter title, not by the 
right of manumission.” 

* This doctrine is further confirmed by the obviws sense* 
of his saying, on whom bo the blessing of God, Wula is 
for him who oniancipatcs, because hence it is evident that 
the act of the manumittor establishes this title, and con- 
sequently the slave’s cmanciiiation siii juris, or by a 
necessity of law, cannot poi^sibly fotind a claim thereto. 

The second condition required to establish inheritance 
])y emancipation is : That the manumittor shall not have notbequa^ 

qualified his act with a renunciation of all future responsi- 
^ n 1 ^ , in reuurifia- 

bility for the ireedman s fines or ofiences ; l)ecausc should tionof 

ho declare himself absolved of these ho can have no further 

. - tronaj^c or 

claim of Wida wdiatsoevcr against the freedman by liability 
unanimous assent of all our doctors ; but, on the contrary, 
w’ho ever ])ecomcs responsible is the heir ; and of course 
the succession is vested in the Imam, as is demonstrated 
by the report of Ilasltcmif above quoted, and by another of 
Ahoo liooha from the Imam Jafer Sadik, on whom bo 
peace, in these wmrds : — Being asked regarding a Sdecha 
or absolute freedman,” he replied, where a man 

emancipates his slave, saying, Go wherever you please, I 
have nothing to do with your inheritance, nor am I here- 
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after liable for yonr offences ; and calling two witnesses to 
witness his renunciation.” 

'i^nuncia- To the same effect there are also other authentic docu- 
bar to in- and hereupon a question of some importance has 

heritanco arisen amongst our doctors, viz. “ Whether or not it is 
r^nire*" necessary, in orderito do away the right of wida in 
that wit- a master by renunciation of responsibility, that he shall 
adduced! called evidences to witness his release ?” The opinion 

of the Sheikh, as well as of Sadook and of Askafy, would 
lead us to consider this evidence as indispensable to the 
validity of the master’s renunciation, as is the case in 
declarations of divorce, and which is doubtless also appa- 
rently intended by the sense of the foregoing and other 
similar traditions ; yet it is by far the more general opinion 
that adducing of evidence is required merely to establish 
the master’s release where alleged in disputes with third 
parties, and by no means to the validity thereof, as doing 
away the right of inheritance. , 'This latter would appear 
also the 'best supported doctiiuc ; for the intention of those 
traditions in directing evidence is that, since the establish- 
ment of release from responsibility before a judge neces- 
sarily depends upon proof by the claimant, it is proper 
that the master should be prepared by having called wit- 
nesses at the time, lest he be ^ifterwards subjected for the 
consequence; but not by any means that the validity of 
his renunciation as a personal bar to inheritance is sus- 
pended upon this form ; and to this effect we have many 
documents on traditional record. 

The freed- Thirdly. It is an obvious indispensable condition of 
inheritance by manumission that the freedman shall leave 
blood rola- no consanguincous heirs, because these have a necessary 
lificdto*' in law over every description of claimants by 

inherit, wula, as has already been particularly detailed from express 
traditions. With respect, on the other hand, to the exist- 
ence or failure of relations by affinity, this is no condition 
by unanimous assent ; for these may be associated and 
inherit with heirs of every description, as has already been 
observed in treating of inheritance by marriage. Thus, if 
an emancipated slave should leave either a husband or a 



HKIRfcJ BY OR BATRONAGE. 


351 


wife, those take their appointed share of the estate, and the 
remainder goes to the manumittors, ' 

TlliQ fourth condition required bylaw to establish the If any of 
title of succession by emancipation, is, That none of the 
parents of the freedman or freedwoman shall have been ixinaily 
originally a free subject ; because one of the parents [g^no tiiio^ 
was originally free, the children are by law dependants of Wuta, 
upon that one in original freedom, and consequently there 
can bo no emancipation of them, nor any right of wula 
in the emancipator of their other parent. This principle 
would appear to be established by the unanimous assent of 
all our doctors, although certainly contradicted by a tradi- 
tion to be hereafter quoted as on record by Ayces Ebn 
Kasim y and to which, therefore, wo now refer.* 

If, however, all those conditions required in wiilu 
should exist, the manumittor, whether male or female, one 
or more, invariably succeed to^thc property of their eman- 
cipaled slaves, aijd this wjthout any dispute or differonco 
of opinion by reason of the various traditionf^ already* 
quoted, and many others to a similar effect. Upon fjiilure, 
again, of the immediate manumittor, the settlement of 
succession admits of more difficulty, and has given rise to 
a variety of opinions. The Slicihh, in his Nclunjuty and 
^others who follow his doctrines, liavo declared tliat the 
inheritance in this case descends to the male children of 
the manumittor, but not to the females ; and on failure of 
those, to his /nhaty or those paternal male relations who 
are his ahilas, i.c. liable for the payment of all fines that 
may be imposed upon him by law for offences committed 
through error or misadventure. These are his brothers by 
the same father and mother and by the same father only, 
paternal grandfathers and paternal uncles and their sons, 
both full uncles and those by the same father only. This, 
however, upon the supposition that the manumittor was a 
man. Where, on the other hand, a woman emancipates 
her slave, his inheritance, should she die before him, goes 
to her dshat, or paternal male kindred above mentioned, in 
preference and exclusion of all her children, whether male 
or female, who have no portion whatever. 
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This doctrine of the Sheikh's is the best and most 
ajiprovod of all the various opinions recorded on the 
subject, and is confirmed by many authentic traditions 
generally known. Of these, one is reported by Booreyd 
Ajahj, in the follo\vung words, from the Imam Jufer 
Sddik, on whom be j^eace : I stated the case of a person 
who had resolved to emancipate a slave, but dying before 
he could execute his intention, directed by will that 
his son should perform it. The son accordingly purchases 
a slave, and sets him free, in name of his deceased parent. 
Should this freedman die leaving property, who is his 
heir ? The Imam replied, ‘ If the emancipation resolved 
on by the father was voluntary, so as to establish the right 
of Wula, and he directed the son to perform it in his 
name, the inheritance of such froedman descends in 
common to all the male children of the deceased, and this 
particular son, wlio has purchased and emancipated by the 
father’s command, is merely as one of the others, although 
•the piirohasc may have been made with his own exclusive 
property.* ” 

Another decision particularly in point is quoted by 
Afohiimmnd Khn KeySy of the Imam Mohnmmud Bdkir, on 
whom be peace, in the instance of a man who had eman- 
cipated his slave, stipulating the right of Wula, and died 
leaving no children, except females, after which the freed- 
man dying possessed of property, a dispute arose between 
the daughters and paternal male relatives of the manu- 
mittor respecting the succession, and the Imam adjudged 
the whole inheritance to the latter or akelas, who were 
responsible for his fines. A second tradition from the 
same Imam is quoted in the following words : — ‘‘ The 
Commander of the Faithful, upon whom be peace, was 
appealed to, in the instance of a woman deceased, who 
had emancipated her slave, stipulating Wula, and left a 
son, who claimed the freedman’s succession ; he adjudged, 
however, the whole inheritance to her dsbdt or paternal 
kindred and akelas, in preference and exclusion of her 
children.” 

The imme- It is further a common and established maxim amongst 

diate par 
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our doctors that the father and mother of a manumittor rents of a 
must be associated with his male children in the right Sf are^at- 
succession to liis freedman, and also upon failure of his sociated in 
immediate male offspring that their children supply their of 
])]aces, observing always the rule of precedenco by prox- his 
imity in degree, already so often described in treating ofdren, upon 
consanguinity. Thus, if a manumittor should leave his 
father and mother and also male children, each of the their do- 
parents enjoy their a])pointed share of the froedman’s sue- 
cession, as do also the sons their regular portion, in the place, 
same manner as under a consanguineous tiile, being all in 
tlio same class and degree ; and if only one parent or one 
son of the manumittor exist, such individual takes the 
whole property of his freedman. With rcs])ectf further, to And 
grandchildren upon failure of immediate sons, each of 
these takes the share allotted to him through whom their males and 
rc'lation is derived, without distinction of male or female ; 
for amongst the loweY descendants this distinction is not outdistinc- 
observed, their first ancestor from the manumittor being 
a male. * , 

Brothers, again, of a manumittor do not inherit with All these 
his sons, or with their descendants, how low soever in Ashat, 
degree, nor do paternal uncles with brothers ; and, in ’^ho iu- 
gcneral, the same arraiigomcnt is* here to he observed aceordiiitj 
respecting succession to the right of Widdy and prece- to proxi- 
dence therein by proximity, as formerly detailed for in- class and 
heritance by blood. Thus, if a manumittor leave his degree, 
father and one son, the former takes a sixth part of the 
freedman’s succession, and all the remainder goes to the 
son. If, in the room of a father, wc substitute in this 
example the manumittor’s grandfather, the whole property 
of the freedman would descend to the son ; and, further, 
if w^e suppose a brother and grandfather of the manumittor 
to exist, the propel ty would be divided equally betwixt 
them. Also, if we suppose a brother’s son and a grand- 
father to remain, each of these would inherit half the 
freedman’s property, neither excluding the other as being 
of separate descriptions in one series^ or class, whereas, in 
the case of a grandfather and paternal uncle, the former 

TART II, A A 
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would take all the succession, excluding the latter entirely 
by reason of his precedence in class, as has already been 
proved by many authentic reports and traditional docu- 
ments. 

As a necessary consequence of this settlement of suc- 
cession to emancipated slaves in the dshat or paternal 
male kindred above mentioned, who arc ahehis of the 
manumittor, after failure of his male offspring and their 
descendants, however low, which has been established by 
express traditions, it follows that sisters and grandmothers, 
mothers whether by the father’s or mother’s side, have no title 
of whatsoever of inheritance by Wtda, in the same manner 
Wula, as all gelations by the mother’s side only are totally 
excluded from the benolit of tliis title, like brothers and 
nal rcla- sistors of the maiiumittor by the same mother only, his 
cldm^ maternal uncles and aunts, and grandfathers and grand- 
thereto, mothers by the mother’s side, because neither of all these 
are considered anhat in law, np]’ do they bear any respon- 
' sibility*ior crimes or offences, as will appear from a refer- 
ence to the book of Doedi on fines. 

A title to It has never been disputed by any of our doctors that 
bs a legal ground of inheritance ; but whether it is to 
like all be considered as actual property in the person who possesses 
ground of f^iis title, capable of tfansfer md the other uses to which 
inherit- property may be applied, is a question that has admitted of 
capable of opposite solutions. A majority, however, have decided in 
transfer in ^be negative, as being the radical condition of all legal 
property, oppose or obviate which no traditional authority 

or other just cause can he aUoged ; and besides to demon- 
strate that Wvla is not property wo have the saying of 
him, on whom he blessing and peace : ‘‘ The relationship 

of W^da is like that of consanguinity, which can neither 
be sold nor given away.” 

Since, therefore, the right of inheritance by blood is not 
considered property in law, and neither admits of sale, 
donation, reservation in sale, or any of the other modes 
of transfer, so also the title of Wula^ which is expressly 
as above declared to resemble it. Further, to prove the 
invalidity of its reservation in sale, mo have an express 
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tradition rocorclcd by Ayces Ehn liascm from tlic Imam 
Jdfcr Sddik, on whom be peace, in these words : Aynha 
reported to the Prophet, on whom bo blessing and peace, 
that the family of Booreyra had sold a female slave, 
reserving by stipulation the right of WaJa to themselves 
in event of manumission by the jmriliasor. He replied, 

‘ Wida belongs to the emancipator,’ and annulled tluar 
stipulation.” 

It is to be observed that, in the same manner as a Mnnumii- 
manumittor and his heirs al)ove specified’ succeed to the thch-*^hciis 
property of his enfranchised slave upon failure of con- 
sanguineous relations to that slave, so also they inlierit the children of 
iiroperty of his children, should lh(‘se latter ]eav(‘ no con- theirfrccd- 

^ ^ ' . . . , TllCIl. 

sanguineous heirs. Thus, if a man dies leaving no consan- 
guineous heir, his property goes to his manumittor ; if not 
himself an enfranchised slave, his inheritance^ is for the 
manumittor of his father ; if hisjather was not emancipated, 
the succession is wjth his grandfather’s manumittor, and so 
on ; as is jxpressed in a tradition of the Imdat Jdf(^ Sadik 
on whom bo peace, quoted 1)y Ayres Ehn Rasim in these 
words : 1 inquired respc'cting a person who had purchased 

a slave, having children l)y a free woman, and afterwards 
set him free : lie replied, ‘ The Wnla of these children 
belongs to his manumittor.’*” 

If a man dies who was not himself emancipated, but his 

father the enfranchised slave of one person, and his mother numittoris 

emancipated by another, it is the common and prevalent preferred 
^ 1 . -I / • • ^ . to the mo- 

opinion that the right of succession in this <‘aso is vested in thor's in 

the father’s manumittor, in preference and exclusion of the 
mother’s, because parentage is stronger and more noble on offspring, 
the father’s side than on the mother’s ; and consequently 
that side must bo preferred in law. True, in cases where the 
father is still a slave, and the mother only has been emanci- 
pated, the right of WaJa must belong to her manumittor 
of necessity frpm failure of the father’s ; which necessity, 
however, being the sole cause of its establishment, should 
the father be afterwards set free and the cause thereof thus 
obviated, the title reverts to his master, in whom it is 
permanently establisiied. This is termed in law Jnrr-ooU 
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w^ula, shifting or transferring the right of inheritance 
by emancii)ation, first established in the mother’s maniimiitor 
from necessity by failure of the father’s, to its radical pos- 
sessor upon the removal of the cause. 

It is, however, to be observed that this transfer can only 
take place in those instances where the necessity may be 
obviated ])revious to the child’s death : for after decease and 
possession of the inheritance hy the mother’s manumittor, 
there can be no transfer to the father’s master in consequence 
of his subsequent emancipation, by reason of the prior title 
on the mother’s side, Avhich cannot be done away after 
possession, as all our doctors have agreed. 

If of the cliild above mentioned the mother had only 
been emancipated, whilst both father and grandfather 
were slaves, consequently the right of Wnla from necessity 
established in the mother’s manumittor, and wo suppose 
the grjindfather now to he^set free previous to the father, 
a question of some importanfo upon ^his example may 
arise, “ whether the right of ]]^(da would ^hore shift 
and^he transferred from the mother’s master to the grand- 
father’s.? ” The Sheikh has expressly decided in the 
affirmative, considering the grandfather invariably in the 
place of a father, l.e., on the strongest side of parentage, 
and consequently thaJ by the? same rule which transfers 
Wula from the mother’s manumittor to the father’s, this 
title must also he shifted to the grandfather’s should he 
bo first set free, which decision is further confirmed liy 
Allama Hilhj and several others. The author of the 
Slinraycif'^'^ however, would appear to have entertained 
doubts as to this decision, founded upon tho objection 
stated hy many to a grandfather being considered in 
reality the same as a father during the existence of tho 
latter even in slavery, who, as obviously nearer in degree, 
although himself debarred from succession by sla^very, 
ought nevertheless to impede the establisjiment of this 
title in one more remote. 

Considering, however, the doctrine of the Sheikh as 


Jhool Kasim, surnamed Molmlihil'. 
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established^ and deciding the example above, if wo suppose suhse- 
the father’s subsequent emancipation after transfer 
Wula to the grandfather’s master from the mother’s, pated. a 
this title must now again be shifted to the father’s manu- 
mittor, for its establishment in the grandfather’s pro- IVw/a 
cceding evidently upon necessity, tho slavery of the 
father, which is now obviated and removed, tho title must 
revert to its radical possessor by the samo rule already 
described for transfer from the mother’s to the father’s 
manumittor, and this species is termed in \K\v Jnrr-ooUjnrr, 
or transfer of a transfer, the riglit being first shifted to 
the grandfather’s master from tho mother’s and then again 
from him transferred to the emancipator of tha father. 
According to the other doctrine', if we sui)pose* tho father’s 
emancipation as above, the ]Vtila would at once be trans- 
ferred from the mother’s master to his ; and hence it 
appears that this latter specif of Jurr cannot at all bo 
(‘stablished if we .admit tl^ force of the objection stated 
against t^e title of tho grandfather’s manumittor.* If, on 
the other hand, tho father should die a slave, and, admitting 
the force of the above objection, should tho right of ]Vula, 
or should it not, now at all events, be shifted to the grand- 
father’s manuhiittor from the mother’s, in virtue of his 
previous emancipation ? This question still admits of 
a doubt on the one hand, because the only objection to its 
former transfer being tho father’s existence' in slavery, 
which is now obviated by his death, there appears strong 
ground for renewing the claim of the grandfather’s manu- 
mittor, and shifting the W ula from the mother’s ; whilst 
on the other hand, as this transfer did not immediately 
follow the gi’andfather’s emancipation, but, on the contrary, 
the right was established in the person of tho mother’s 
master, there docs not appear sufficient cause now to 
annul it. 

Upon the, whole, seeing tho various difficulties and 
disadvantages which would occur from the admission of 
this latter doctrine, and the obvious facility of decision 
in all* cases by following the opinien of the Sheikh and 
others in support of*the first and second species of transfer, 
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yyd may safely consider liis opinion as a fixed and established 
rule of law. Further, it appears proper here to remark 
that if any one of the parents of such person, not himself 
emancipated, was originally or independently free, there 
can bo no title of Wiiht over him to any person whatever, 
as has indeed alreaf'y been hinted at in delineating the 
conditions of this right, l)ecause a child is by law a dependant 
of the noblest of his parents, or the parent who is originally 
free. If, therefore, such person should leave no con- 
sanguineous heir, his inheritance must go to the hndm, or 
to the surety for his fines by contract in preference, should 
any person ha\e taken this responsibility, but can by no 
means be claimed under the of emancipation by 

the manumittor of the other parent. This doctrine has 
never been apparently contradicted by any of our doctors, 
although the foregoing tradition, quoted l)y Ai/ees, has an 
apparent tendency to controvert if. 

If the owner and manumittor of child and of his 
parents ^ should bo different and distinct por.^ns, each 
has ''separately the Wida of his own immediate freed- 
man, that of the (diild resting with his manumittor, and 
that of the i)arents entirely ^vith theirs. Tims, if the 
child were to die without consanguineous heirs, his inherit- 
ance goes to liis own manumilfor alone, and by no means 
to the emancipator of his parents, because the obvious 
intention of his sajing, upon whom bo peace, JVula 
for him who emancipates,’' confers this title upon the 
immediate and actual emancipator of the slave, who must 
therefore necessarily be preferred to the benefactor of his 
parents. Upon failure of him the title descends to his 
male children and their descendants, after whom to his 
A shat, but can never be transferred from him to the manu- 
mittor of the freedman’s parents, because the authority of 
law" for shifting this right is expressly and particidarly 
limited to its transfer fi*om a weaker to a stronger claimant, 
and by no means from a stronger to a weaker. The Wula, 
therefore, of an actual manumittor over his freedman can 
never evidently be shifted from him to any other person, 
by reason of the weakness of all other claims in comparison 
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to his, and the inheritance of such frcodman, upon failure transferred 
of him and his heirs above mentioned, must invariably go .g 
to the Iindin. master. 

This fixed principle of law preventing transfer from a Nor from 
stronger to a weaker has a necessary tendency further to the father's 
prevent the nhifting of Wtda from father’s emancipator the mo- 
to the master of a mother ; and hence if a person’s father 
he emancipated whilst his mother is a ’slave, and the 
father’s mannmittor dying should leave no male children 
or Ashatj the mother’s subsequent emancipation cannot 
shift the title of JVida to her master for the exact reason 
already described. It is otherwise when a female slave 
being emancipated afterwards conceives and beari? a child 
to a husband in slavery, for hero the Witla dT such child 
must evidently belong to the mother’s manumittor, by 
reason of the father’s bondage, and consequent incapacity 
of his master, w^hilst the motbijr’s manumittor has a right 
of property in th(^ child, whose freedom, depending in thiff 
case upoij that of the mother, is an efiect of hiff bounty,' 
and consequently he alone can be entitled to the IVid^, 

To conclude, the aiTangement of law with inspect to 
inheritance by the IVfdn of maimmiBsion may bo thus 
computed in a few words. Upon failure of the immediate 
manumittor of a frcedmai!, his cliildren and A shat, the 
inheritance goes to ilui maniimittor’s manumittor if ho had 
any, after whom to his children and Ashat, Should there 
be no Wida by immediate emancipation, the inheritance 
goes to the father’s manumittor, after whom to his childnm 
and Anhat, and on failure of those to the manumittor of 
the father’s manumittor, after whom to his children and 
Ashat, in the same manner and by the same rule which 
applies to immediafte emancipation. Lastly, upon failure 
of aU right of Wida by manumission on the father’s side : 
that is, where neither the deceased, his father, grandfather, 
or other male ancestor has been cmanci])atcd, then the 
inheritance must go to the mother’s manumittor and his 
Asbat, on failure of whom to her manumittoj-’s manumittor 
and his A shat After these to the manumittor of the 
maternal grandfather, and so^on : observing the foregoing 
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arrangement and the rule of precedence in each class to 
the nearest, as already so often described. 

Of Wnla hy responsibility for offences. 

The second class of heirs by Wiila comprehends such 
persons as undcrtakeiby contract with a person who has no 
heir either by blood or manumission, the responsibility for 
all crimes and offences to be by him committed through 
error or inadvertency, and thereby requiring expiation hy 
fine. That this species of responsibility is one of the 
causes which operate in law a title to succession, all our 
doctors are agreed, by reason of a tradition of the Imam 
Jafer S(UHk, on whom be peace, quoted by llnsham Khn 
Salim in these words : — “ If one person becomes bound 
for another hy Muwiflat, or contract of amity and 
patronage, he has a title to his inheritance, and is 
responsible for his fines. ’V. Another judgment of tlio 
same Imam to a similar effect is recorded in the case of a 
person who had embraced the faith and enterpd into a 
contiact of clientage with a believer, viz., “ If that 
believer chas become resj)onsible for his fines and oiffcnces 
ho is his patron and heir.” And to the same puiqiort are 
many other authentic traditional documents. 

The right of inheritance,* however, upon this title 
cannot of necessity be established except upon entire and 
absolute failure of all heirs by consanguinity, and also by 
manumission, in whatsoever class or degree, whereas its 
establishment does by no means depend upon the existence 
or failure of heirs hy affinity or marriage. Thus, if a 
person who enters into an engagement of clientage have a 
single consanguineous heir, however remote, if his emanci- 
pator, or any other person capable of claiming under this 
title should exist, the contract is totally invalid, and founds 
no title to succession whatsoever, as is clearly demon- 
strated both hy the sacred text respecting yood relations 
formerly quoted, and by the various traditions introduced 
regarding inheritance by manumission. If, on the other 
hand, the party contracting should have a husband or wife, 
these take respectively their highest appointed shares of 
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the property, but do by no means affect the validity of of the title 
contract, in virtue whereof the remainder of the client’s 
estate goes to Lis patron who became responsible. 

This contract, it is further to bo observed, docs not This con- 
found a mutual or reciprocal title to inheritance betwixt 
the parties, but, on the contrary, lie^who becomes ros])oii- n mutual 
sible, or the patron, alone enjoys ihis right over his client, ijeritaucr 
and not the latter by any means over the former. Ileiicc, 
if one person should say to anollier, ‘‘ I have contracted 
with you that you shall bo liable for aH my fines, surety 
for my offences, that you siiall assist and protect me, and 
when I die you are my heir,’’ Avhicli treaty the other 
ratifies and accepts, he the arvrptory or resi)onsibl,o person, 
alone is the heir, and by no means the drclftirr or client, 
unless the responsibility should be mutual, in which case Kxcept in 
doubtless tlie adA^aiitage or litk‘ of succession must b(' die 
also established in favour of i) 0 tli ; as avIku’c, lor exampl(‘, rt^spon^i- 
one person should say, have contracted with you 
this clToct, that you arc my u/w7n, or responsibie for mj 
fines, and I also l)eeom(‘ lialJe for }ou]*s ; that yoii«jifford 
mo your aid and protection, and I shall assist aijd protect 
you ; that you arc my heir, and I also am yours,” which 
mutual engagement the other ratifies and accepts. This 
principle is established as^well by •unanimous assent as by 
the obvious spirit and intent of the foregoing traditions. 

This contract, being evidently suspended upon mutual Tloquircs 
consent of the parties and formal expression of tliat con- 
sent, requires, like all other \alid contracts, declaration of 
one, and acceptance of tlie other party, to bo conveyed in 
the manner laid down for similar transactions in the 
former books of this digest ; hut whether il is to be con- 
sidered in law one of those permanent and ])inding con- 
tracts which cannot after conclusion be annulled by either 
party without consent of the other, is a question upon 
which our electors have disagreed. A majority, however, 
have decided in the affirmative, by reason of the common 
and general rule of laAV : ‘‘ That contracts and conditions 
must be adhered to ; ” whilst the./S7ic/7.7t, in his Khilaf, 
has, on apparently strong grounds, declared it to be di$- be dis- ^ 
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cretionary, and that each party therein is at full liberty to 
dfssolve the contract whenever ho pleases, so long as the 
client shall have committed no offence which the patron 
has expiated by paying the fine ; because in this event 
there can be no doubt that it becomes perpetually binding 
in regard of the offer^er, and can never afterwards be by 
him dissolved to the injury of his patron suffering by 
responsibility. 

To conclude, this title of inheritance does not descend 
to the heirs or relations of the patron, but is limited by 
law to himself alone, conformably to the nature and con- 
dition of his contract, as Avell as to guard, in matters 
which oppose radical principles of law, against trans- 
gressing tin? bounds of certainty on infallible traditional 
proof ; for since the responsibility for the client’s fines or 
offences cannot extend to the children or relations of his 


patron, so it necessarily feljows that the advantage con- 
‘"^*aected with this responsibility^ viz., inheritance at his 
vleath, call be enjoyed by the patron himself alonc^. 


Of the of the Imam, or Doctrine of Escheats to the 
Pnhlic Treasury. 

Sca^s or species of inila, or legal title to inheritance 

the title of thereby, is that enjoyed' by the ±fii<hn, in virtue whereof if 
ihQJmam. ^ person die leaving no heirs by consanguinity, no husband 
or widow, wuth the provisions and restrictions already 
quoted respecting the latter, no emancipator and no surety 
for fines, the property or inheritance of such person is by 
law entirely vested in the Imam, w^ho is, in other words, 
the solo heir of every person deceased leaving no individual 
member of any of the foregoing classes. This principle is 
established, according to the Sheikh, as well by universal 
assent as by an authentic tradition of the Imam Mohmmnd 
Bdkvr, on whom be peace, quoted by Boorcyd Ajaly in 
these words : — ‘‘ If a person should not have, engaged in a 
contract of clientage with any believer previous to his 
death, the inheritance of such person is vested in the high 
priest of the Faithful, that is, the Imam ; to which icffect 
there are many other traditions generally known. 
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With respect to the application of this fund, during the The fund 
absence of the Imam, the doctrine of Mohnhldk in 

applied to 

Shiiraya, as well as of most other lawyers, prescribes its the poor • 
partition amongst the poor and indigent of our sect, by 
reason of the impossibility to deliver it to him u])on whom 
be blessing and peace, and consequently the preferable title 
of his indigent posterity and followers to enjoy it, in the 
same manner as they enjoy his /ifth of spoils taken in battle, 
of mines, and of the various other subjects with which this 
right is connected. I’o this effec'i we haw also a tradition 
recorded by Ilulhy from the Imam Jafrr Sddik, on whom 
bo peace, in ex])lanation of the sacred text, They will 
ask you concorniiig spoils,’’ etc., which is in thc^io words: 

If a person sliould die who has no heir or Mowla (patron) 
his property is as spoil.” AnotluT tradition of the Iimm 
Mohiunmud liaklr, on whom ho })eaco, quoted by Maltion- 
mud El))i Moodm^ is in tliise words: ‘‘WTiosocver dies 
leaving no Loirs# either relationship, manumission, 
respouBi^iility for lines, verily his property is lis spoil.* 

And to the same elleci tlujre are various other doeumciii s, 
from all which it is evidently deducible that suck j)]'operty 
l)eloiigs to the Imdiit ; for sinc(‘, by the word of the most 
High, the division of the spoils lielongeth unto God and 
liis Apostle,” and wliaisftevcr belongs to God and his 
Prophet appertains of right to th(' Imam, and these have 
expressly applied them to their followers, this affords an 
obvious proof of their being made over to the poor and needy 
of our sect, as well as also in reality to Die rich, for both 
are alike compndiended in the division of spcils. 


Of Kxchimon* 

Exclusion from inheritance is described by the author Exclusion 
of the Sim ray a as being of two sorts, either entire or 


pai’tial, that is from a part of the share. With respect to Entire by 
the first, thti uniform criterion of law is that respect and 


attention be paid to nearness of blood, upon which principle as of 
it follows that a grandchild cannot at all inherit with a child arcnily 


of the deceased, whether male or female, not even a son’s immediate 
son with a daughter, and that whenever an assemblage of 
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cliildren’s children occurs, however low in descent, the nearer 
also of afways exclude those who are more remote. Further, 
IramE children in whatsoever degree exclude all persons related to 

lathers, the deceased through his parents or one of them, as 

byliheser* brothers or sisters and their children, grandfathers and 

their parents, paterijal and maternal uncles and their 

children ; and, in general, no relation can inherit with 
children of the deceased, except immediate parents and a 
husband or wife. 


also an 
uncle and 
his dc- 
Roendants, 


A brother Upoii failure hf parents and children of the deceased , 
Tiepliclr ^ brothers and grandMliers form the second class ; of these 
&c.; therefore, upon the same principle, a brother, for example, 
excludes /I brother’s son, and if we suppose an assemblage 
of the membt^rs of this class in dilferent degrees of descent, 
the nearest always excludes one more remote. Further, 
brothers and sisters of the deceased or their descendants in 
any degree, exclude all those, related through grandfathers, 
l)nt not uncles paternal or maternal jind thcii; children, but do 
father in exclude tlic ])arents of those grandfathers, for^a grand - 
any degree father ill any degree of ascent, however remote, is still 
considerq/1 a grandfather wdtb respect to the other descrip- 
tion of this class ; whilst, at the same time, if w^e suppose an 
assemblage of them iu diflereiit degi’eos of ascent, the 
lowest or nearest to the Vleccased would alw^ays exclude one 
who is higher or farther removed. 

Uncles again, wdiethcr paternal or maternal, of the 
deceased, and their children how low soever, exclude 
entirely all uncles of his father, who, in like manner, and 
their descendants exclude all uncles of a grandfather, 
those Further, every person related to the deceased by both 
by fathers father’s and mother’s side excludes entirely from inheritance 
side only, person related by the father’s side only, provided they are 
equal in class and degree. 

rcbitionex- Lastly, a blood relation, however remote, excludes 

eludes a entirely a manumittor, a manumittor or his representative 

excludes a patron by contract or surety for offences, and 

excludes a the latter precludes escheat of his client’s effects, or, in 

patron, &c. ^ords, prevents the title of the Imam. * 

Partial ex- Partial exclusion or diminution of shades is of two kinds : 
elusion of , 


Uncles 
exclude 
grand- 
uncles : 
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that by a child, and by brothers or sisters. A child or parents by 
descendant of the deceased, however remote in degrfie, 
restricts the share of his imraediato j)aronts to two-sixtliH 
of the inheritance, excc'pt in the case where, with one, two, 
or more dauj^htors, there is on ly one of the parents ronmin- 
ing. Further, a child of th(' d(‘cojsed, whether male or 
female, restricts also the hnsl)aiul or widow to these lowest of ahus- 
a})pointcd shares of iiilieritance, ngreeable to the words of 
the sacred text formerly (|iioted. If nsbands and wives there- 
fore may be said to take in three cases : first, with a child in 
any degree of descent, the hiisljand takes a fourth, and the 
widow an ch/hfh of the property ; second, upon failure of 
children and children’s children how low soever, the' 
husband lias in this event a half, and the \Wdow a fourth 
of the inheritance : l)iit neitlur of these shares can he 
diminished hy-*^l/^ior increasing the divisor, because this 
practice is totally forbidden ^hy our law; thirdly, u])on 
failure of all ot^ier heirs^whatsocvi'r, whether by consaa" 
guinity or patronage, the hnshand takes not only his highest 
appointed share, viz. a half of th(‘ wife’s estate, l>ut receives 
also the remaining half hy n turn in virtue of thc^residuary 
title formeudy spccitled. The widow, also, in this case 
receives first licr appointed share, viz. a fourth of her 


husband’s estat(‘ ; hut wMi r('sp<'ft to her residuary title 
there ar(‘ three oiiinions : one confii-ming her right, another 
which totally rejects it, and a third admitting her claim 
during the absence of the louhn, but reji'cting it, were ho 
present. The most approved doctrine, however, as formerly 
I'xprcsscd, denies any title to the return on the part of a 
widow. 


lirothers and sisters, again, of tin? deceased restrict ]irothcrs 
the share of the mother to onc-sixth of the inheritance 
upon these four conditions : — First, tiiat they consist of the mo- 
twp or more males, or of one male and two females, or of 
four females without a male ; second, that they be neither four con- 
infidels nor slaves, as will immediately at more length 


appear in treating of the impediments to succession. 
Whether on the paid of a murdprer this exclusion can 
take place, is a question admitting of doubt, hut the most 
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prevalent doctrine has decided in the negative. Third, 
thkt the father of the deceased shall also he in existence ; 
and, fourthly, that the brothers or sisters themselves be 
cither of the full blood, that is, by both parents, or by the 
father’s side, as also agreeable to the best founded opinion, 
that they exist separate from the mother, not in her womb, 
for a foetus does not operate this limitation of her share. 
But not Further, the children of brothers or sisters do not in any 
dren degree affect the share of a mother, nor of hermaphrodites 
a loss number tlmn four, by reason of the possibility that 
they may all be females. 

Of Impediments to Sticcessioii, 

impedi- Impediments to succession (as described in the Slniraijn) 
inents. three — Infidelity, Murder, and Slavery. 

Infidelity. By infidelity, as impeding succession, is hero to be 
understood every belief or persuasion -which excludes its 
"^taries from the title of Islam, for no alien, whether 
hostile or* tributary, and no apostate from the Moohum- 
mudan faith, can inlierit the property of a believer : whereas 
the latter may he heir either to an original infidel or an 
apostate ; and hence if an infidel should die leaving several 
heirs unbelievers, with one who has embraced tlie faith, 
the whole inheritance ifould go" by law exclusively to the 
latter, however remote, even an emancipator or patron by 
contract, although the former were the nearest relations 
by blood. If, however, the deceased infidel should leave 
no heir whatsoever a believer, an infidel ivould in this 
case succeed, whereas of an apostate the inheritance 
devolves on the Imam upon failure of Moohummudan 
claimants; and this decision is applied in one report to 
the case of an original infidel, but the report is considered 
unauthentic. 

If a believer leave infidel heirs, they do not inherit bis 
property, which, on the contrary, goes to the Imdm, upon 
Conversion failure of heirs who are believers. If, however, an infidel 
to^Re^an-^ should embrace the faith after his ancestor’s death, previous 
cestor’s to division of the inheritance, this impediment is thereby 
^^8 Hie r^J3ioved, and the proselyte is associated with aU other 
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heirs who are equal in degree, or preferred to the whole impedi- 
succession if nearer ; but after distribution of the estate, 
or total appropriation thereof to a single heir, his eonyor^ 
sion has no effect to remove the impediment except in 
cases of competition with the Imam, to whom, even after 
the transfer is made, his conversion bestows a preference, 
according to a tradition reported by Ahoo Buscer, Some 
doctors, however, have alleged that conversion only when 
previous to transfer of the i)roperty into the public trea- 
sury confers a preferable iith* on the heir, whereas after 
this transfer is made ho can have no claim whatsoever. 

Others, again, have disputed his title in both cast's, upon 
the ground that the Imam ought properly to ])e considered 
in the exact situation of a singlt' lieir, to wh&m, Uierefore, 
indei^endent of any transfer, the inheritance l)elongH upon 
the ant'ostor’s death, and cannot be wrested from him by 
subsequent conversion of a nt^arer lit'ir. 

If the husbfind oi* widow of a pt'rson deceased is 
believer, and th(}]-e be afsQ some other heir wlio is an* 
infidel, l?ut embraces tlio faith after tlit' ancestor's tjeath, 
such lu’oselyte l^ecoines thereby t'lititled to the residue of 
the estate, after payment of the appointed sliaro to tli(‘ 
former. Much, at least, is tbe prevalent opinion, liable, 
however, manifestly, to difiiculty tiiid doubt, 'which arises 
from the impossilnlity of distribution in tbe case of a 
husband ; and if, therefore, w(‘ pronounce iliat the pro- 
selyte is associated with a widow only, and not with a 
husband, it would appear the most just decision ; because 
with the form('r the Imam' a title ])eing lik(>wise invalid, 
distribution is obviously possible, — whereas a husband, in 
virtue of his reversionary title becoming alone sole pro- 
prietor of the estate, there is no room fur division, and 
consequently no claim through subsequent conversion. 

The case is, in fact, therefore, like that of a daughter 
professing the faith and the deceased's father an infidel, or 
a sister beli*eving with an infidel brother, in neither of 
which, evidently, subsequent conversion could have any 
effect. 

If any one of tl^ parents of an infant child be a believer, 

^ « tion of law 



368 


INHfilllTANCK. 


in favour the construction of the law is in favour also of the infant, 
fauuiiould further any one of the parents, both infidel at its birth, 
one of the should embrace the faith during its infancy, the rule is 
a*beUevci\ exactly the same ; but should such infant when arrived at 
maturity reject the profession of faith and persist in denial, 
apostasy is thereby established. 

PT vP' infidel dying should leave infant children and a 

(Iren of an brother’s SOU and sist(U‘’s son, for example, who are believers, 
iutidcl the estate must in this case bo divided betwixt these two, 
distant re- two-thirds to tho^ former and one-third to the latter, and 
viho^arc maintain the children of the deceased until maturity 

believers, by contribution proportionate to their respective shares. If 
on maturity the children profess the faith, they are still 
preferred andi assume the succession agreeable to a decision 
reported by Maleh Ehii Ayomi, but if they avow infidelity 
the property of the form('r heirs is established by virtue of 
the first distribution ; and the children arc excluded entirely. 

->'-This decision, however, is by no means free from difficulty, 
Accauso in the first place children of infidel parents ought 
naturally to be considered infidels themselves, and secondly 
at all events the distribution of property previous to their 
])rofession of faith would appear to preclude any future 
title. 

Difference Difference of sect or ’persuasion in Mohimmndism is no 
iioTmpcdi- if^ipcdimcnt to succession, and thus it is to ho observed 
ment to that all professors of our faith inherit from one another 
buccession. pi-Qn^ig^uously, without regard to their particular tenetn, as 
on the other hand do also all infidels in general although 
of even different religions. 

Apostates The property of an apostate who was by birth or 
dereef (lead p^irontage a believer comes under the law of inheritance and 
iuiawfrom is devisable amongst his heirs at the date of his apostasy, 
their apo^ which period fixes also the date of divorce from his wife, 
‘’tasy. and commencement of her Iddut, which is exactly that 

appointed for a widow, whether he is immediately put' to 
death or survives in apostasy. 

But female It is otherwise with respect to a female apostate, 
am oUier- she is not liable to immediate death, but must be 

wise. imprisoned and scourged at the appointed times of prayer: 
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consequently her property cannot be devisable as inhcritanco 
until her actual death. Further, with regard to a male 
apostate not by birth or parentage a believer, but wlio had 
himself first embraced the faith, and afterwards apostatized, 
ho also is not subject to immediate death, but must bo 
called to repent, and only on persistence is liable to capital 
punishment; consequcntl.y, his property does not become 
devisable until his actual decease, either natural, or by the 
hand of Justice , but his wife nevertheless commences her 
Iddut from the date of his apostasy. Should lie therefore 
return to the faith previous to expiration of this Iddut, he 
is entitled to take her back, but if the Iddut has once 
expired the divorce is ilieroby irreversible, and ho has no 
future claim whatsoever. » 

By murder as an impediment to succession, it is here Murder 
to be understood, that a person who slays another wilfully ^u^eesHion 
and unjustly is not permitted by law to inherit from the but uot ac- 
shun, but that a person put to^death for a just causij as by, 
retaliation may bo inheritocf from by his slayer, A^(*id(‘ntal * 
or unintefltional homicide also is no legal bar to succession 
according to the most prevalent doctrine, although Shathk 
Mofeud has expressed an a])parently very proper limitation of 
this rule, viz., tliat the slayer can inherit no part of the fine 
he has paid in expiation, if his impediment applies equally 
to parents and children and to all relations, whether by 
blood, affinity, or otherwise, and if therefore a person 
thus wilfully murdured should have no other heir than 
his murderer, his inheritance must go to the public 
treasury. 

If a person should murder his owm father and the Children 
parricide has a child, this child may inherit from the grand- 
father, should ho leave no issue of his loins, for the crime not de- 
of a father is no bar to the succession of his children ; suc- 
but if the heirs of the murderer be infidels, they arc all cession on 
excluded together, and the inheritance goes to the Imam, thcTr ^ 
unless they sBould embrace the faith, in which case both father’s 
the right of inheritance and retaliation is established- This 
latter title leads to the following cases Uardtr 

First, If a murdered person leave no heir but the Imam, cannot be 

forgiven. 

PABT n. B B 
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he may either demand retaliation or may accept the expiatory 
fihe should the murderer tender it, but is not at liberty to 
forgive altogether. 

The fine of Second. The fine of blood is considered by law as 
heritabb ^f the person slain, subject therefore to the pay- 

as pro- ment of his debts an(^ legacies, and this whether the murder 
was wilful, supposing the line to be accepted, or uninten- 
tional, when it follows of course. 

By all rc- Th mh All relations, whether consanguineous, by affinity, 

cepuLIse' othei-wise, may lawfully inherit the Deent or fine of blood, 
by the except those connected by the mother’s side, with respect 
^ to whom there is a diversity of opinion, l)ut the most approved 
docti’ine excludes them. A husband or widow further 
cannot inherit the right of retaliation for the murder of the 
deceased spouse, but if commuted by mutual consent for 
an expiatoiy fine they enjoy their appointed shares of the 
amount. 

Slavery^ , The third impediment to succession,^ or slavery, has by 
both^^^to* ^qual operation both as to the heir and ancestor, 

the heir If^ therefore, a person should die leaving one heir who 
tor. is free §.nd another in servitude, the inheritance goes all 
to the former, however remote, in preference and exclusion 
of the latter, however near in degree, but should such 
slave have a child who^'is free,tiho latter is not debarred 
from succession by the i>arent’s bondage ; and further, in 
the case of two or more heirs who are free with one a slave 
at the ancestor’s death, but emancipated previous to distri- 
bution of the property, he becomes thcre])y entitled to his 
portion if equal in degree, or takes the whole succession if 
nearer than the others. Emancipation, however, subsequent 
to distribution confers obviously no title to a share of the 
inheritance, and consequently, upon the same principle 
formerly described regarding conversion to the faith, should 
there be only one heir of the deceased besides a slave, so 
as to obviate the necessity of division ; manumission after 
the ancestor’s death is also ineffectual to found a claim of 


A slave* 
who is sole 
heir must 


succession. 

It is however to^ be observed, if a person d^eased 
should have no heir except a slave, bis property must be 
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applied to the purchase and emancipation of such slavg, be cmand- 
who, upon being set free, inherits the residue, and the 
proprietor may be legally compelled to dispose of him. andiXrit* 
This on the supposition that the deceased’s property is 
adequate to the purchase ; should it fall short, some doctors 
are still of opinion that the heir miist be released from 
bondage to the extent thereof, and perform emancipatory 
labour for the balance of his price. Others have rejected 
this doctrine, and adjudged the succession to the Immv, 
which latter decision appears better supported by traditional 
authority. In like manner, if the deceased shjill have left 
two or more heirs who are slaves, and the shares of all or 
of any one should fall short of their price, not oin) is in 
this case entitled to manumission, but the property must 
all descend to the Imam, 

Further, if an heir is partly emancipated and partly a 
slave, he receives a part of his aippointod portion of inherit- 
ance proportioned k) the exkmt of his freedom, and is de- 
barred or c:^cluded in proportion to his bondage*. The same is 
exactly the rule in every situation with respect to ancesft)rs; 
and female slaves are considiired by law in the same pre- 
dicament with males. Parents of 

It is established by unanimous assent that parents who 
are slaves must be emancipated by succession to the slaves, 
property of their free children ; and with respect to the omonri- 
converse, or emancipation of children by succession to their 
free parents, doubts have been suggested, hut the affirma- anco, and 
tive is the best founded opinion. With regard, however, 
to this necessity in the case of more remote relations, rule docs 
although by some extended even to a husband and wife, 
and to all other heirs whatsoever, the negative appears far other more 
more prevalent and better supported. heirs.^^ 

An Ooni’i-ividud, or female slave who has borne a child Oom-i- 
to her master, has nevertheless no claim to his inheritance, 
nor further a Moduhhur, i. e. a slave to whom freedom has has no 
been granted at the proprietor’s death, although related in 
a degree, which founds by law a title to succession if not ance. 
thus counteracted. The same is the case of a Makatvh or Nor a 
person who has stipulated to p^ a ransom for his hberty, 
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some part Whether such stipulation was absolute and in general terms, 
Bom has^^" limited to a particular term of payment, unless some 
’been paid, part of the ransom has been paid. 

As appendages of, and connected with the impediments 
to succession already detailed, we describe the four follow- 
ing circumstances f 

Leaaiiy or accusation of adultery upon oath by a 
right of ^ husband, as disproving the descent of his nominal oflf- 
Bucccsbion. spring, necessarily cuts off their right of succession to his 
estate. If, however, subsequent thereto he should acknow- 
ledge their parentage, such confession removes the impedi- 
ment as to them, and they inherit their father’s property ; 
but bo ."‘s for ever debarred by a personal objection from 
claiming any part of their inheritance should he survive 
them. 

Tlie pr^ Second. Absence. If a person absent from his house 

perty oi / 

absent or or country at so great a distance as not to be known or 
missiitg "beard of, should be reported dead, Ifs propcHy cannot 

persons ^ ^ ^ x x t/ 

cannot ira- como ufider tlic laws of inheritance, until his dejith is fully 

bolnhe-^ cstffl)liahed, or until such period shall have elapsed as by 
rited. the dcfih of all his contemporaries to remove the pro- 
bability of his existence, after which it may bo divided 
amongst the heirs who are then existing, without retro- 
spect to such as may have di^d previous to the division. 
Some doctors have prescribed a period of ten years from 
his absence, and' others have disputed the legality of 
distribution altogether, directing the surrender of his 
property in trust to the nearest relation in opulent circum- 
stances, but the first doctrine is obviously best founded on 
reason and justice. 

Afeetus Third. A fadns or embryo in the womb at the ancestor’s 
rit, if pro- death IS by law considered an heir upon condition of being 
aiive^ brought forth alive; but if produced dead, no portion of 
inheritance can be claimed in its name. Whereas imme- 
diate death, if once seen in existence separate from the 
womb, does not impede the right of succession. In cases 
again of miscarriage by violence, the criterion of law is 
that there bo observed in the child that species of motion 
by which life is proved, or which cahnot proceed from a 
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dead body, but not merely a shaking or contraction of tl^e 
limbs, which is often observed to take place after death 
involuntarily. 

Fourth. Debt. If a person die who is involved in debt Debtoftho 
to the full amount of what ho leaves behind him, his 
property cannot bo transferred to 4lio heirs, but must every 
continue as if in possession of the deceased burthenod 
with payment of his debts. Should these not involve the ancc. 
full amount of his estate, the excess is considered inherit- 
ance, and may be immediately transferred to the heirs, 
leaving a proportion adequate to the debt still attachable by 
his creditors, as if in possession of the deceased. 

• 

Having thus described all the legal causes which 
operate a title to succession, and the Awious impediments 
that prevent in law the operation of tliosc causes, wo 
proceed to consider the situation of claimants under an 
apparently legal title, but wliercof the cause was originall/ 
contrary law. 

All our doctors arc agreed that such cause cannSt in Children 
any situation found a valid title to inheritance* betwixt Ij^jcraii 
believers; and thus if a Mohiminudaa should marry 
Avoman who is forbidden to him, or with whevm marriage murriHge, 
is unlawfal, either radically, that is, from their birth, or 
by some recent occurrtmee, such as fosterage, former i,ot inherit 
marriage, or any other cause, there is no }*ight of inherit- other, 
ance betwixt them in virtue of such marriage, whether it 
proceeded upon an error or otherwise, l)ecause it is not 
established in law, like^ the right of Wala claimed by a 
person who emancipates the slave of another without his 
authority or consent ; and of the same nature is the birtli 
or descent of children begotten under such unlawful 
contract of marriage, except in the case of error, for they 
cannot inherit from their parents, as will hereafter bo 
more fully explained in treating of children whose mother 
is divorced for adultery. 

It is otherwise with respect to children produced ))y Except in 

the case or 

— ejTor, 


Arab. Tu^ulloos. 
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erroneous connection of their parents, for these have an 
undoubted title of inheritance by unanimous assent, 
although the cause of their birth is certainly illegal as 
unsupported by valid marriage, and thus, if a man should 
have carnal connection with a woman through error, 
supposing her to b^ his wife, which proves not to have 
been the case, the offspring of such connection is held in 
law to be the child of both its parents, if both were alike 
in error, or of that one alone who was influenced by the 
mistake, because the laws of descent or establishment of 
parentage expressly include the case of erroneous connec- 
tion, and consequently the right of inheritance founded 
upon descent must be equally established. 

Infidels in- From this principle it would appear as a necessary 
heritupoii consequence to follow, that if a man have carnal connection 

grounds ^ ' 

that are with his owii wife, supposing her the wife of another, and 
accoMhig wishing to commit adulteivy, the ofispring of this connec- 
to tion is not to be held in law, as of tho father, although 

fattlf^ ' necessaiily the child of his wife, if she did not labour 
under the mistake but knew him to be her lawful husband. 
All oun doctors are, however, agreed that the parentage of 
such child is established in this case in the father also, 
because the mother, being in reality his wife, any doubt 
or error upon his part can* only prove him guilty of 
a carnal intention, and has no other effect whatsoever 
in law. 

With respect again to zUnmees, or tributary infidels, 
tho right of succession may be fully established betwixt 
them upon grounds, whether of descent or marriage, that 
arc prohibited by our law, provided they are authorized in 
tho belief or according to the rites of their own religion, or 
have proceeded upon doubt or ignorance of the parties that 
they are forbidden ; but if, on the contrary, these grounds 
are illegal also in their own belief and to their knowledge, 
we decide upon them according to our law,. Such is tho 
opinion of tho Sheikh as expressed both in his Nehayut 
and Tuhzeeb, as well as of many other authors ; and, indeed, 
appears fully supported by what Siikoony relates to have 
been told him by the Imam Jafer Badik^ as a judgment 
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of Aly^ upon whom he blessing and peace, viz. that ho 
confirmed the title of a Mnjoosyy^^ who had married liis 
own mother, to a twofold portion of her inheritance, one 
as being her son, and the other her husband. This report, 
if its authenticity or the fidelity of Sukoony bo questioned, 
would not only reflect discredit ugon the judgment of 
many of our doctors who have uniformly adopted his 
authority as the guide of their opinions and decision, but 
would also appear unjust as to himself, who is reckoned 
amongst the number of our best anfl most accurate 
traditionists. It is, besides, further strengthened by a 
saying of the Prophet, on whom and his posterity bo 
blessing and peace : Every nation or trilx' ])rofrssing a 
particular faith or religion is bound to abiJf) l)y the laws 
thereof; ’’and another quoted ])y Stidooh in these words, 
“ Every individual A\ho professes the religion of any nation 
or tribe, is bound to abide by fcbeir laws ; ” also by a rei)ort 
of Oo/;r?/ to this dlect, heard the Imam J(f/er Sddik 
declare tjiat the Prophet of God, ni)on whom •and liis* 
posterity be blessing and peace, exjuessly prohibitc'd llu' 
custom of reviling female slaves as bastards, or uiilaAV fully 
begotten, because every nation have particular rites and 
laws regarding the marriage* state or connc'ction betwixt 
the sexes.” Eurther, it is felatcd by Ahdoolah Ehn Imdvi 
that a person having onc(* in the presence of the hudm Jafer 
Sndik reproached a Mujoosy for being casually connected 
with his own mother and sister, the Imam relaiked that 
person severely, observing, ''that such was a lawful 
marriage amongst them according to iho tenets of their 
religion,” which tenets did we not apply in our decisions 
respecting their professions, these various traditions could 
never have appeared upon record. 


And here, as an appendage to the legal causes ofAcknow- 
succession by* birth and affinity, we observe the mutual 
acknowledgment of two persons with respect to each other entaimshcs 
of a relationship establishing the right of inheritance, guSion, 


Magician, or worshipper of lire* 
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without provided both these persons bo of unknown parentage and 
connections. Thus, if two persons mutually recognize 
each other by the titles, for example, of father and son, or 
any other founding claim to succession, who are not known 
to the contrary, they are by law acknowledged as the heirs 
of each other, nor can either bo called upon to prove the 
truth of his confession, because the right is confined to 
themselves, and there is no person to oppose it, as well as 
by the saying of him, on whom be peace, Acknowledg- 
ments of sane people are valid and binding as to them- 
selves.’’ Further, it is related by Ahdool Rahman Ehn 
Ilijaj Bijily that he asked the Imam Jdfer Sdclik, upon 
whom be peace, respecting a woman brought prisoner from 
her own country, and with her an infant child whom she 
called her son ; and a man also a prisoner, who, meeting 
by accident with his brother, recognized him by that title, 
and tliey both knew each other, but neither could adduce 
‘i'ny proof of their relation except this mutual acknowledg- 
ment. The reporter thus proceeds, — “ The Inidw inquired 
of mb my own opinion of these cases ; I observed that the 
parties could not inherit from each other as having no 
proof of their relationship from being born in a foreign 
country. IJe exclaimed, ‘ Almighty God ! if a mother has 
brought vdth her into captivity a son or a daughter, whom 
she constantly acknowledges as such, or when a man 
recognizes his brother, and they both being of sane mind 
continue to acknowledge the relations, surely they must be 
considered the lawful heirs of each other.’ ” 

Except If, however, the acknowledging parties should be 

partic^are g^^^Grally known as not related to each other by the tie, 
of known whether of blood or afl&nity, which they allege, such 
and^^-^ acknowledgment cannot in law be received, as obviously in 
ncctions. this case tending to affect the rights of third parties ; for 
the title of succession is established by law in the known 
heirs of the acknowledger, and his simple- confession in 
favour of another, as tending to exclude these, or at least 
to introduce a sharer in their rights, cannot bo received 
without proof, although verified by the person in ‘whose 
favour it is made. 



DOCTRINE OF SHARES. 


877 


With respect, again, to the case of parents and their Acknow- 
infant children reciprocal acknowledgment is not required 
by law to establish the right of succession, but on the issufficici^ 
contrary, the simple declaration of the parent, or adoption bji^h^the 
of the child as his own, is perfectly sufficient to establish cjiiid’a 
inheritance betwixt them, as has alre%:ly been fully explained succession* 
in treating of the acknowledgment of parentage, and there 
is no distinction upon this point betwixt a father and 
mother, as a majority of our doctors have decided. 

This right of inheritance by mutuaf acknowledgment, 
except in the instance of parent and child, is invariably 
restricted to the acknowledging parties themselves, and does 
by no means, according to the most prevalent opinion, 
descend to their heirs, unless tiio latter sho^iJd also verify 
and avow the connection. Thus, if a person declare another 
to bo her brother, who on his part also avows the relation, 
and they are not known is the contrary, the right of 
inheritance is thi^rcby established betwixt them as to each * 
other, bjit does not extend to the other brothers ffir example 
of either, nor to any relations besides. It is otherwine with 
respect to parents and children. If one i)erHon ackiiowlcalgcs 
liimsclf the father of another, who vorilies and avows the 
filial tie, these are not only by law the heirs of each other, 
but this right also exteinfs to all the heirs or descendants 
of both. This distinction betwixt the two cases, however, 
is founded upon a principle whereof tlio grounds are by no 
means obvious ; and the various objections thereto may bo 
seen at large with their answers in their proper place. 

Of the doctrine of Shaies and mode of dhtrlhiiilng Inherit- 
ance. 

Know that every heir whom Almighty God hath named Distribu- 
in the Koran, and for whom he hath allotted a specific 
pqftion of inheritance, is by us denominated Zoo or a 
sharer ; in the same manner as we term that portion of sharers, 
inheritance assigned fnrz, or a share ; and further, that every 
heir to whom a specific share has not been allotted in and rcsi- 
the J3ook of God is called Zoo Kurahut^^ or a rcsiduari/. 

** Literally, master of a relationship. 
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The 
sharers 
are nine 
persons; 


of whom 
five arc 
sometimes 
rcsidu- 
arics. 


The shares 
of inherit- 
ance are 
six. 


Two- 
thirds go 
to two or 
more 

daughters, 
if there be 
no son ; 


Now it often happens that the same heir is in one ease 
a ‘sharer, and in another a residuary. The sharers men- 
tioned in the Book of God are nine persons: a single 
daughter if there be no son of the deceased ; two or more 
daughters also on failure of a son ; a single sister by the 
same father and mo^er, or by the same father only, if 
there be no brother or grandfather ; two or more sisters 
also on failure of a brother and grandfather ; a father if 
there be issue of the deceased ; a mother in all situations ; 
a husband and ^ widow in every situation ; and lastly, a 
relation who is connected with the deceased, by the mother’s 
side only. Of these, the first five are often rcsiduaries also, 
as wherOj^ with a daughter or with two daughters, there is a 
son ; where, iviih a sister,oOr two or more sisters, there is a 
brother, or grandfather ; and where, with a father, there is 
no issue of the deceased. The remaining four, again, can 
never in any situation be re^^iduaries, except upon entire 
failure of every heir that is capab]o of being associated with 
them, in^which case of necessity they take the whole 
inheritance, first as share and then the residuum or return. 
All heirs pf whatsoever class or description besides these 
nine are denominated simple reslduaries. 

The Foorooz or shares are six : two-thirds, a half, one- 
third, a fourth, a sixth, and tin eighth, agreeable to a 
tradition of the Imam Mohummud Bakir, on whom be 
peace, recorded in these words, ‘‘Verily the shares of 
inheritance do not exceed six ; ” to which effect there are 
many other authentic documents. Now the persons entitled 
to those shares are as follows. Two-thirds are allotted in 
two cases ; first to two or more daughters of the deceased 
if there be no son, by unanimous assent agreeable to the 
word of Almighty God : “ God hath directed you con- 

cerning your cliildren ; a male shall have as much as the 
share of two females ; but if there be females only apd 
above two they shall have two-thirds of the inheritance ; and 
if there be but one, she shall have a half.” Upon this 
point the author of the has a passage highly worthy 

A compilation of tiaditions known also by the title of CMeny, 
from the birthplace of its author Mohummud Jukoot 
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of question: “ Mankind have argued much respecting the 
right of two daughters, and whence it arises that they enjoy 
by our law two-thirds of the estate, whereas Almighty God 
hath expressly stipulated that they be above two in number. 

Some have ascribed this decision to the general assent of 
the learned independent of any othqf authority ; some have 
attempted to deduce it from reason upon this principle, that 
as one daughter has a half, it follows that two-thirds must 
be the share of every member above one ; others again 
finding no reason, have followed the majority ; but in fact 
not one of them has ever discovered the true cause, which 
is clearly the Divine Authority in these words, ‘‘ To a male 
as much as the share of two females/’ and mg,y bo thus 
exemplified : — If a person dccoased should*leavt) only one 
daughter and a son, the male has as much as two females, \iz. 
two-thirds, consequently two-thirds is evidently the share 
allotted to two daughters ; whii^h ex})lanation aflbrds sufficient 
proof of the decision alluded to, and has notwitlistanduig ' 
been omitted by all former writers on the subja:*t.” Tll^ 
second case of allotment of two-thirds is to two on morerandto 
sisters of the deceased by the same father and mother, or ^oro 
by the same father only, upon failure of ))roth(‘rs and 
grandfathers ; and this also by unanimous assent on account brother or 
of the saying of Almigh^ God : If a man die having no 
issue, and leave a sister, she shall have half of what ho 
shall leave, and he is luir heir if she have no issue ; but if 
thc'ie be two sisters, they shall have two-thirds of what ho 
shall leave, and if there be brothers and sisters, a* male 
shall have as much as the share of two females.” Further, 
in a tradition of the Imam Jafer Sadik, on whom be peace, 
quoted by Bookeyr Ehn Ayoo}if the word sister in this text 
is explained to mean a sister either by the same father and 
mother, or by the same father only ; to which effect there 
also other documents. With respect, again, to the case 
of more th^n two sisters, in addition to the unanimous 
assent of all our doctors, it is established by traditional 
record from the particular occasion on which this portion 
of the sacred text was revealed, viz. that of a person 
named Jabu^'/who being iU, and having seven sisters, 
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tially CX“ 
eluded. 


asked the Prophet concerning their share of his inhe- 
ritance. 

A half A half is the share allotted to three different persons : 

to a single daughter if there be no son of the deceased, 
if there be according to the sacred text above quoted ; to one sister 
to one ’ iipon failure of brotheiv^ and grandfathers, agreeable to the 
failure of passage of the holy book ; and to a husband, if there 
brothers he no issue, as well by unanimous assent of the learned as 
fathS^^^^^' express divine authority. ‘'And ye shall have half of 
and to a what your wives shall leave, if they have no issue; but if 
thetTben^^^^^ have issue, then ye shall have a fourth part,” &c. 
issue. A third is allotted in two cases : first to a mother if 

Onc-third not partially excluded by children however low, or by 
Sicr ^il^ brothers or sifters of the deceased, who diminish her share 
not par- as formerly mentioned, and by unanimous assent according 
to the saying of Almighty God : “ And the parents of the 
deceased shall have each of /hem a sixth part of what is 
’ left if there bo issue ; but if there be n© issue, then the 
fliother shall have a third, unless there should bo , brothers 
or sisters, in which case she shall have a sixth.” Further, 
in a tradition of the ImdmJdfer Sadik, on whom be peace, 
reported hy Alan Ehii Tughlub in the case of a person 
deceased who left both his parents, we have this decision : 
“ To his mother a third and residue to his father; ” 
which decision, however, proceeds clearly on the supposition 
that there were no children nor brothers of the deceased, 
because these restrict the share of the mother to a sixth, as 
has already been mentioned, upon the conditions formerly 
Andtotwo detailed. Secondly, this share is allotted to relations of 
relSions deceased by the mother’s side only, if there be more 
by the than one in number, whether male or female, or both, 
agreeable to the saying of Almighty God : “ And if a man or 
woman’s property be inherited by a distant relation, and 
he or she have a brother or sister, each of them shall 
have a sixth part of the estate ; but if there be more than 
one, they are all equal sharers in a third.” Now in a 
tradition of the Imam Jdfer Sadik, upon whom bo .peace, 
explanatory of this passage quoted by Bookeyr Ehn Ay&on , 
we have these words : “ By brothers and sisters are hero 


mother’s 
side only. 
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to be understood tboso by tbe same mother only with tlio 
deceased, for I particularly suggested the case of a worftan 
who left her husband, brothers by the same mother, and 
brothers by the father also, to which he replied, ‘ The 
husband takes a half, or three shares ; a third or two fractions 
go to the brothers and sisters by the mother’s side, in which 
male and female are alike ; and the residue to those by the 
same father, a male having as much thereof as the share 
of two females.’ ” 

The condition again of plurality in Ifrothers and sisters 
by the mother’s side to their enjoying a third is established 
by unanimous assent; but whether it is also required in 
the case of more distant maternal relations, as of a grand- 
father or uncle, is a question thiit has admitted of contrary 
solutions. 

A fourth is allotted also in two cases : to a husband, if ^ 
there be issue, whether maje or female, of his d('ceased husband, 
wife, by unanimous assent, on account of the sacred tgxt K 
formerly quoted; and to a widow, if there be iko child ^^fandtou 
her husband, which is likewise established in th^ samefwidow, it 
manner. It is to be observed, however, respecting the children,"^ 
latter, that this share is not affected in any degree by 
supposing one or a plurality of wives ; for should Ihere bo 
four, a fourth part only d( the (lc(t3ased husband’s property 
is to be divided equally amongst them ; and upon this 
point all lawyers arc agreed, both by reason of the absolute 
and unqualified sense of the sacred text, and also of a 
tradition recorded by Ahoo Omar Ahdjf from the •Com- 
mander of the Faithful, on whom bo peace, in those 
words : The share of a husband can never bo more than 
a half or less than a fourth, and that of widows never 
more than a fourth or loss than an eighth ; should they be 
four, or below that number, they are equal sharers in this 
portion of inheritance;” to which effect there are many 
other authentic reports. 

A sixth comprehends three cases : It is the share of a A sixth 
father with children of the deceased, agreeable to the ^ 
sacued text formerly quoted ; of a^ mother, in the case of with issue 
issue ; or of brothers and sisters who occasion her partial 
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to a exclusion, as already detailed, agreeable also to the sacred 
wit^ issue thirdly, it is allotted to a single relation by the 

or bro- ; mother’s side only, upon which, in the case of a brother or 
And to doctors are agreed, by reason of the fore- 

one mater- going sacred text, and several express traditions generally 
known ; but which, the case of more remote maternal 
kindred, as a grandfather or uncle, has admitted a diversity 
of opinion. 

An eighth The last appointed share of inheritance, viz. an eighth, 

IS the share jg widoW with issue of her deceased husband, by 

of a widow . T . . . , 

with issue, unanimous assent, without distinction also betwixt the 

case of one and plurality ; for should there be four, this 
share is tp be equally divided amongst them, of which rule 
the undoubteef proof has already been stated. 

Combina- Of these shares some are of a nature capable of being 
s^CresL combined with others in one estate, and there arc some 
one estate, which do not admit of this combination. Of the first class 
’ ar^ two-thirds with one-third, as, in the case of two sisters 
by the same father and mother, or by the samp father 
*only, with two or more brothers or sisters by the mother’s 
side; alsobwith a sixth, as two daughters with any one of 
the parents, or two full sisters with a brother by the same 
mother only ; likewise with a fourth, as two sisters with a 
widow ; and with an eigfith, as flti the case of two daugh- 
ters with a widow of the deceased. Further, a half is 
capable of being combined with a half, as in the case of a 
husband with a full sister, or one by the father’s side ; 
also with a third, as a husband with a mother, or with 
brothers and sisters by the mother’s side ; likewise with a 
sixth, as in the case of a full sister, or one by the father’s 
side with a sister by the same mother only ; further, with 
a fourth, as a full sister with a widow, or a daughter with 
a husband of the deceased ; and, lastly, with an eighth, as 
in the case of a daughter and a widow. Again, a third 
may be combined with the following shares a half and 
two-thirds, of both which examples have been given ; and 
with a fourth, as in the case of a widow with brothers or 
sisters by the mother only. A fourth may also be oom- 
bined with two-thirds, with a half, and With one-third, of 
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all which examples have preceded; and, lastly, with a 
sixth, in the case of a widow, with any one relation by the 
mother’s side only. Further, a sixth admits of combina- 
tion with two-thirds, with a half, and with a fourth, as 
formerly exhibited ; with a sixlli, as in the (’aso of both 
parents should there be issue of the deceased ; and, lastly, 
with an eighth, as in the case of child with tlie Avidow 
and both parents, or any one of them. To conclude, an 
eighth may be combined with two-thirds, witli a half, and 
with a sixth, of all which exam 2 )les have been already 
offered. 

Those shares of inheritance, on the other hand, which 
do not admit of combination, and can never be allottt'd 
from one and the same estate, ai^ as follows ► — Two-tliirds 
Avith two-thirds and Avith a half ; one-tliird cannot 1)e com- 
bined with a third, nor AAith a sixth, nor witli an (‘iglith ; 
one-eighth can never be allotted Avith an eightli, nor AV'itli 
a fourth: and, lastly, two-fourtlis can nevc'r lie assign(jjl 
from the same estate, llliis incapacity of combination in 
some of the eight foregoing cases, and the various grpunds 
thereof, Avill be evident from a retrospect to tlu^ shares and 
persons entitled to them with the estalilished (‘onditions 
on which they are allotted ; but a furllun- cause of inca- 
pacity in some will herealter be mad(^ manift'st wlum av<.^ 
come to describe the nullity, according to our law, of the 
doctrine of Aid, a prevailing system amongst all doctors of 
the opposite sect. 

And here it is proper to dcscrilic certain general Tules ^ father, 
to which strict attention is indiBpensabI^^ The first of of 
these is, ^'That a father of the deceased, U])on failure isa 

issue, is not a specific sharer in the estate, but has by law 
merely a residuary title to all that remains after distribu- 
tion of the other sliarcs.” Thus, if a person deceased 
should leave, for example, a father, a mother, and a 
hus*band, the mother, in this case, takes a third, if not 
partially excluded by brothers or sisters ; the husband also 
enjoys his appointed share, viz., a half, and the remaining 
sixth is all that would go to the father ; whereas, if wo 
substitute a widow^in room of the husband, a residuum of 
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five-twelfths, after payment of her share and the mother’s, 
wftuld in this example be inherited by the father. By the 
same rule, if the father and mother only of a person 
deceased should remain, the former would receive two- 
thirds of the estate, and the latter one-third, if not par- 
tially excluded by brothers or sisters, whereas if those 
existed, the mother’? share being consequently reduced 
to a sixth, the father would enjoy five-sixths of the estate 
in virtue of his residuary title. 

This doctrine admits of no difference of opinion, by 
reason of an authentic report thereupon in the collection 
of Mohmmnd Ehn Mooslim, to this effect : — The Imam 
Mohvmmud Bdkir, on whom be peace, showed mo a book 
of inheritance dictated by the Prophet of God, and in the 
handwTiting of Aly, whicli contained the case of a woman 
deceased, leaving her husband and both parents, wdiose 
estate was thus distributed : to her husband, a half, or 
three fractions out of six ; to tlic mother, a third, or two- 
^ixths ; qnd one-sixth, or the *vemluuin^ to the father.” 
Again, in a report of Bmail Jdfy, the following* decision 
is quoted from the Imam Jdfe r Sddik, on whom be peace : 
— ‘‘If a* man dying should leave his widow and both 
parents, a fourth of his estate goes to the widow, one- 
third thereof to his miother, ai;'d his father inherits the 
residuum.” Farther, in a rejiort of Ahan Eb)i Tughhih, 
from the same hiann, we have the case of a person dying 
who left only her father and mother, thus divided : — “ To 
the mother, a third part, or her appointed share, and all 
the residuum to the father; ” to which effect there are various 
other authentic documents, all of them, however, obviously 
proceeding on the supposition of failure of brothers and 
sisters, who necessarily limit the mother's share to a sixth, 
as has already so often been mentioned. 

The second general rule to be observed is, “ that in 
distribution of inheritance to children of the deceased, if 
amongst them there should be a son, the maie has always 
a portion equal to that of two females, by unanimous assent ; 
which affords another example of a sharer becoming a 
residuary, like that of a father under thp foregoing general 
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rule. This principle is established not only by the sacred 
authority formerly quoted, but also by several aullienlic 
traditions generally known. In one of these which is 
reported by Ahicul we have the following words: ‘"The 
son of Ahoo Auja having expressed his ignorance and doubt 
of the cause why a female, the wcalvgst and most helpless 
of the two, should enjoy only half the portion of inheritanco 
bestowed upon a male, some of our companions stated this 
matter to the Imam Jdfer Sadik, on whom bo peace; he 
replied, a female is excused from the pcrfbrmance of many 
duties imposed by law upon a male, such as service in the 
Holy Wars, maintenance or support of relations, and 
payment of expiatory fines, and for this r(‘ason hei; share of 
inheritance has been justly limited to half thS portion of a 
a male.” 

This"i)rincip]e equally applies to sisters in distribution Alsosis- 
with a brother or grandfather,, for they also become residu- 
aries like daughters with, a son, unless they arc by tlio 
mother’s side only, and this l)y unanimous assent ; 
account not only of the sacred text formerly quoted, but 
also of various traditional authorities to be hercafteividduccd, * 
if it please God. 

The third general rule to be described is, '' that the Every re- 
portion of every person relffled to tlic deceased through one 
of his parents, whether related also through the other or 
not, provided such person be not himself a specific sharer, takcri,is 
is exactlv the portion of that parent, or in other words is portion nf 
the portion of that person from whom the title or relation consan- 
to the deceased, Ly however many intermediate stops, is 
derived, whether such mean of consanguinity was a spccitic deceased, 
sharer or not.” Thus, the children of a daughter or of two 
daughters supply the place in succession of their mother’s, 
taking either a‘ half or two-thirds of their grandfather’s 
estate, and also the surplus or return should there be any, 
in the same mg-nnems their mothers, if existing, would have 
done. Again, the children of a son supply the place of 
their father from whom their title is derived, and enjoy his 
portion of the inheritance. And if avc suppose an assem- 
blage of the children of sons and daughters, each class take 

PABT II. * ^ ^ 
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the portion of inheritance which their own root or immediate 
ancestor would have enjoyed if in existence. For example^ 
if a person deceased should leave a son's son and children 
of a daughter, the former would receive two-thirds, and one- 
third only would go to the daughter’s childrcm Upon the 
same principle, shoulfj there be children of a son’s son, 
and a daughter’s daughter, the former would have two- 
thirds of the estate and one-third goes to the daughter ; 
and if we substitute in the room of children a single 
daughter of the son’s son, the case is exactly the same, as 
such daughter being a descendant in the male line would 
still receive two-thirds or the portion of her root. Further, 
if wo sui^)osc the deceased to leave children of his daughter’s 
son, and a daughter of bis son’s daughter, the former as 
descended from a female would inherit amongst them only 
one-third of his estate, whilst the daughter would receive 
two-thirds thereof. If, oh t]pc other hand, a person should 
hpive children of the son of one df],ughtor, and the 
daughter’s daughter of another, hero, as all are descended 
from a female root, the former would receive ou e-half of 
the estate amongst them, and the other half would go to 
the latter singly, their portions being in tliis case composed 
both of shares, and the return. In short, each individual 
or class of descendants" receives the portion of his or their 
own immediate ancestors or root, in the same manner as 
that ancestor takes the portion of his root, and so on, to 
the deceased. 

The children also of a brother or sister, whether by the 
father’s or mother’s side, receive exactly that portion of 
inheritance which their parent, such brother or sister, would 
have enjoyed, upon the same principle and by the same 
rule with grandchildren and gi’eat-grandchildren, whether 
their ancestor was a sharer or residuary. Further, the 
share of a maternal grandfather is exactly that of a motjier, 
as is also that of a maternal grandmother, a paternal grand- 
father’s that of a father, and likewise a paternal grand- 
mother’s. A paternal uncle also receives the portion of a 
father through whoniohe is related, as does also a paternal 
aunt; a maternal uncle has that of a mother through 
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whom his title is derived, and likewise a matomal anjjt. 

The children, again, of uncles, whether paternal or maternal, And their 
inherit the portions of their parents ; and in general every * 

branch as representing ifs root in succession receives by 
law the portion of inheritance assigned to that root, without 
any distinction whatsoever except this, that in the secondary In the 
distribution betwixt relations by both parents or by the 
father’s side, attention must bo always jmid to sox, the bun atton- 
male having a portion adequate to two females ; whereas toTex.^ro-^ 
amongst relations by the mother’s side only, in the distri- lations in 
bution of their ancestor’s portion males and females are uno, or of 
perfectly alike, there being no preference to one over the **11 

^ snftiTinff ft 

other. Thus, the children of brothers or sisters by 'the male dou- 
same father and mother only, th(?same father’only, paternal 
grandfathers and grandmothers, paternal full uncles and a female, 
aunts, paternal half uncles and^ aunts if by the father’s 
side, and their children, divid# the portions of inheritance female lino 
enjoyed by them, 40 a male as much as the share of two 
females ;,whereas the children of brothers and sisters by the*, 
mother’s side, maternal grandfathers and grandmothers, 
paternal half uncles and aunts if by the mother’s side only, 
maternal uncles and aunts of every description and their 
children, divide their portions of^inhoritanco as derived 
through the female lino equally without distinction or 
preference of sox whatsoever. This rule is universally 
prevalent amongst our doctors, and has by some been 
further extended in its application to the childrcp or 
descendants of daughters, amongst'whom, in their opinion, 
as equally in the female line, no distinction of sex can bo 
observed. This opinion is, however, now generally aban- 
doned, and we may therefore lay it down as a fixed maxim, 
that amongst the children of daughters as of sons, the 
distribution is to a male double the portion of a female, 
notwithstanding their relation through the mother, consider- 
ing them as ia the jflace'of immediate offspring, to whom the 
application of the sacred text is therefore indispensable. 

The traditional documents which establish the fore- 
going* general rule are contained first in a report of Aboo 
Ayoob, from the Iifldm Jufer Sddik, on whom be peace, to 
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thp following effect : — It is wi'itten in the book of Aly, 
on whom be peace, that a paternal aunt supplies the place 
of a father in succession, a maternal aunt that of a mother, 
the children of paternal uncles, in^he situation of paternal 
uncles, and in general every remote kinsman in the place 
of that nearer relatioi? through whom his title is derived, 
unless some heir nearer to the deceased should exist, who 
necessarily excludes him altogether.*' Further, in a report 
of SoUman Ebn Klialid^ from the Imam Jdfer Sddik, on 
whom be peace, “in these words : — The Commander of 
the Faithful, Aly, on whom be peace, always considered a 
paternal aunt in the situation of a father as to inheritance, 
a nfatemal aunt in that of a mother, a brother’s son as a 
brother, and 'every relation not personally entitled to a 
share in the situation of that heir through whom his title 
was derived.” Again, in a decision of the Imam Mohinnmud 
Bdldr^ on whom be peace, q/ioted by Ahoo Bvseer^ to this 
effect: — That being asked respecting the case of a 
Vusband ^and grandfather, he adjudged an equal division 
betwixt them of the deceased’s property.” And, lastly, in 
a judgment of the Imam Jdfer Sddik ^ on whom be peace, 
repoi^ed by Suhna Ehn Malinrez, upon the case of a 
paternal uncle and aunt, viz., Two-thirds to the uncle, 
and one-third to the aunt,” tho^ reporter thus j)roceeds : — 
‘‘I inquired respecting a paternal uncle’s son with the 
son of a maternal aunt. He replied, ‘ To the male double 
the share of the female.’ ” And to the same effect arc 

t. 

various other authorities. 

The fourth general rule to be observed is, That 
whenever an assemblage occurs of relations by both parents 
or by the father’s side with relations by the mother only, 
the latter, if one, takes a sixth part of the estate, or a 
third in the event of plurality, to be divided equally, with- 
out distinction of male or female, and all the residuum 
goes to the former, divisible to a male* double the portion 
of a female.” Thus, if wo suppose a brother by the same 
father and a sister by the mother only to exist, the latter 
receives her appointed share, viz., one-sixth of the 
deceased’s estate, and the residuum, or five-sixths, go to 
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tlie brother. If, again, brothers and sisters by the father 
are combined with brothers and sisters by the mother, the 
Litter receive a third part of the estate, to bo divided 
equally amongst them without distinction of sex ; and 
two-thirds thereof go the former, divisible to a male 
double the portion of a female. ^IJuriher, if wo suppose 
children of a brother by the mother’s side only, with the 
son of a sister of the same father, the former would receivii 
only a sixth part of the estate as the appointed share of 
their father, to bo divided equally amongst them, and the 
remaining five-sixths would go all to the sister’s son. 

The same is invariably the rule with respect to all other 
shares of inheritance, attention being paid in theii* primary 
allotment to the third or preceding general rhle. Thus, if Tatcraal 
there bo children of paternal uncles or aunts of different 
descriptions assembled as the heirs of a person deceased, t)mv chil- 
those descended from one paternal half uncle or aunt by 
the same brother only wiUi his father receive a sixth piw't 
as the ]jortion of their ancestor, or a third if tlesccnictSl^ 
from two or more, which is divisible equally amongst»them, 
to a female the same as a male, and all the midiaun goes 
to the children of those half uncles and aunts who were 
brothers or sisters by the father’s side to the diaioased’s 
father, divisible amongst them *to a male double the 
portion of a female. Again, should there be children of 
maternal uncles and aunts of different descriptions, those JJuntH^and 
connected by the mother’s side receive as above a ^sixth th^ir chil- 
part if descended from one ancestor, or a third if from two 
or more, and those by the lather s side take all the 
resuham; but here the secondary distril)ution to both 
classes is made without distinction of S(5X, a female re- 
ceiving in each the same portion with a male, because all 
are alike related to the deceased through the medium of 
a female, his mother. 

Lastly, we shall suppose an assemblage of the children 
of paternal uncles of different descriptions with the chil- and mater- 
drenof maternal undos also yarying in description; 
here* the primary distribution would be, as formerly men- onely. 
tioned: one-tlnrd*of the estate to the latter Mass, and the 
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residuum^ or two-thirds, to the former. Secondly, the 
third assigned to the children of maternal uncles would be 
thus distributed : — To those whose ancestor was related 
only by the mother’s side, a sixth part thereof if one, or 
a third in case of plurality, and the residuum to the full 
maternal uncle’s descendants, or those of one related by 
the father’s side ; but the final distribution as to both 
these classes would be without distinction of sex, to a 
male the same portion with a female. With respect, 
again, to the tWo-thirds first allotted to the paternal 
uncle’s descendants, the secondary distribution would bo 
to those of a half uncle by the mother’s side, a sixth, or a 
third in gase of plurality, divisible equally amongst them 
without distinction of sex $ and to those of full uncles, or 
of half uncles by the father’s side, all the remainder, 
divisible amongst them to a male double the portion of a 
female. ’ 

^ This rule of inheritance is universally pi'ovalent amongst 
©■ur doctoi^s, and is established not only by several tradi- 
^tions already quoted, but also by a report of Bookeyr Ehn 
Ayoon fr(?m the Imam Jafer Sddik, on whom be peace, 
in these words: inquired concerning the estate of a 

woman deceased who had left her husband, some brothers 
and sisters by the saine mother, and also brothers and 
sisters by her father. He replied, ^ The husband takes 
one-half of her inheritance or three fractions, one-third 
goes to her brothers and sisters by the mother, which is 
to be equally divided amongst them, to a male the same 
as to a female, and the residuum or one-sixth goes to the 
brothers and sisters by the father’s side, a male having 
double the portion of a female, for verily the appointed 
shares of an inheritance cannot bo diminished by Aul (or 
increasing the number of fractions), and a husband’s share 
cannot be less than a half in this case, nor that of brothers 
and sisters by the mother less than a 'thirds agreeable to 
the saying of Almighty God : If there be more than one 
they are equal shares in a third, and if only one, he or she 
has a sixth part, &c.’l’ Further, by a tradition of the 
Imam MoJmrtimud Bdkir, on w^hom be *peace, recorded by 
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Booheyr in these words: ‘'A person having asked the 
Biuhn concerning the inheritance of a woman deceased, 
who had loft her husband, two brothers by the. same 
mother, and a sister by her father, he replied, ' The 
husband takes a half or three fractions, a third or two 
go to her brothers by the mother, and the residuum or 
one-sixth goes to her sister by the father.’ ” Again, it 
is recorded by Mohnmmud Khn Moodini that ho put thii 
following case to the Imam Mohnmmud Bdkir, on whom 
be peace : ‘'A person deceased leaves tko son of a sister 
by his father, and a son of his sister by the mother ; how 
is his estate to be divided ? The Imam docreod to the' 
latter a sixth part, or his mother’s appointed sliaro, an^ all 
that remains to the former,” to ydiich eirect4.here are also 
other traditions. raternal 

The last general rule to bo descril)ed is, that when- 
ever grandfathers and granc^mOthers, both paternal and rank 
maternal, arc assembled with half brothers and sisters l)y 
the father’s and by the mother's side, or with thei3i('ljildri% with full 
a maternal grandfather and grandmother ai*(^ by law^)ii 
equal footing in succession with a brother and ^sister by the father, 
the same mother only, and a jiatornal grandfather 
grandmother equal to a full brother and sister or to those fathcrB 
by the lather’s side ; bul? should* tlieso ancestors stand brothers 
single in succession, that is, upon failure of brothers and ^>7 
sisters and their children, then they arc considered in the only, 
situation of immediate ])urents, or of a father and mother jiut on 

respectively. _ _ . . ' Slltherf 

This principle is established by a tradition of the and Kisters 
Imdm Jafer Sddik, on whom ho peace, quoted^hy Foozct/l tSmrof^ 
Ehn Yeaar, in these words : “ Verily a j^randfathcr is immediate 
associated in succession with brothers, his portion is equal 
to one of theirs and neither more nor less. Further, by 
an authentic report of Ahoo Bmeer from the same Ivvm, 
in these words : “ J stated the case of a person who died 
leaving six brothers and a grandfather; he replied, ‘The 
grandfather is as one of the brothers.’ ” By another 
decision in the case of a brother’s ^on and a grandfather, 
to this effect : “ The property is to bo divided equally 
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betwixt them ; ” and by another in the instance of a sister’s 
da\ighter8 with a grandfather, to this effect : “To the 
sister’s dairghtcrs one-third, and the remainder to the 
grandfather,” which last decision obviously proceeds on 
the supposition that both sister and grandfather were 
related by the same side, whence the distinction of male 
and female would have bestowed a double portion on the 
latter. 

A single If there should be only one heir of a person deceased, 

heir of any individual takes the whole property to himself, what- 
(lescription i ^ ^ • 

takes the cvcr the nature of his title may be, consanguineous, emanci- 
iLSnce” patronage, in whatsoever class or description 

he may bo placed, and if , even the lowest or most remoio 
member of that class, without any distinction whatsoever, 
If a sharer ^y assent. The only distinction that 

under two can occur is this : that whei;e such individual or sole heir 
titles. * In^ppeiis to be of the class of sharers, lie inherits under 
Ww separate titles ; first, his own appointed share and 
And if a *'then the return as a residuary. Where, on the other hand, 
re&idaaiT ^ sharer, his simple residuary title alone 

nndcrtliis embraces the whole property at once, whether founded 
title alone, upon emancipation, patronage, or any other ground what- 
soever. Thus, if we sifppose a lister by the mother's side 
to be the solo heiress of a person deceased, she receives 
first her appointed share, viz., a sixth part of the estate, 
and then the remainder as a residuary. If, again, a 
brother by the father should be sole heir, he inherits the 
whole property at once as a residuary, having no specific 
share allotted to him ; and upon these two examples all 
other classes and degrees may be conceived without repeti- 
Kxcept a tion. In the case of a husband, the principle is exactly 
wlfo h’ same, according to the most prevalent doctrine, but 

alwaj^s with regard to a widow, her residuary title in any epo 
is most generally denied, and the grounds of its rejection 
share. have already at gi^eat length been detailed. 

As establishing the general principle in addition to 
unanimous assent, have the following traditional 
documents ^First, a report of Sulma Ebn Mohuruz, from 
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the Imam Jdfer Sadik, on whom he peace, to this effect : 
“I reported the death of a man who had bequeathed 
mo all his property by will, having at the same Mine a 
daughter. The Imam inquired if there were any witnesses 
to the will, and upon my answering in tlio negative, 
directed me to surrender all the property to the daughter 
as hers of right.” Secondly, by a report of Ahdoolla Elm 
Sindn from the same Imam, in those words: inquired 

concerning a person deceased who had left a brother by 
his mother and no other heir besides. -Ho replied, ‘ The 
])roperty goes all to that brother.’ ” Further, in the 
commentary of Ahj %Eh)i Ibrahim, a tradition is (piotcd 
from Bookeijr EhiAyoon of the Imam Mohammad 
on whom be peace, to this ellecl: a nmn die hwing 

an only sister, she takes first her appointed share, viz. 
one-half of his inheritance, agreealdo to the sacred text, in 
the same manner as a daughCbr would have done if in 
existence, and tlip remaining half also reverts to Iht should 
there be no other nearer heir, in virtue of a residuary titk^’ 
If instead of this sister there be a brother of the deq^aisc'd,* 
he inherits the whole iHopcrty under one general title, 
agreeably to the saying of Almighty God, — And ho is solo 
heir if there be no issue.” Again, should there be t^vo 
sisters, these receive first^two-tliirtls of the estate as their 
appointed share in the Book of God, and the remaining 
third reverts to them as residuarics.” To the same effect 


are various other documents. 

If there be more than one heir of a person dcciJased, 
some of whom do not exclude the others from inhcrilance, of heirs 
then attention must bo paid to their titles and Ibiesof^ho^ 
descent, and if amongst them no specific sharer should duaries, 
appear, the property must be divided according to their 
own respective portions ; as where, for example, a person 
leaves children, male and female, in which case each of the 
former has doubl(» the portion of one of the latter ; and 
where also he leaves brothers and sisters all by the same 
father and mother, or by the same father only, in which 
case the same rule is observed, and^so on. 

If, again, amongst these heirs, neither of whom are 
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and some excludes any o&er, some sharers and some residuaries are 
^cMhd oBserved, the former are preferred to Iheir appointed shares 
jbrmer are in th® first place, and the remainder of the estate goes to 
the residuaries ; as where, for example, a woman leaves 
full shares, both her parents, her husband, and children, both male and 
female, in which case the parents take a third part of her 
estate betwixt them, her husband takes a fourth, and the 
remaining five-twelfths go to her children, of whom a male 
has the portion of two females ; and when, also, a woman 
leaves her husband, a paternal and a maternal uncle, in 
which case the husband takes a half, his appointed share, 
her maternal uncle, being also a sha»er, receives his third, 
and the residue, or one-sixth only, goes to the paternal 
uncle. Again, the case js exactly the same where, with 
her husband, a woman leaves children of her pateimal and 
of a maternal uncle, for here, also, the husband takes his 
half, the maternal uncle’s^cb^ldron, in right of their father, 
a third, and the remaining sixth part gops to the children 
the paternal uncle. Upon these three examples all 
Bimiljjbr cases may bo conceived, without the trouble of 
repetition ; and this preference of law to sharers over rcsi- 
duarics is established not only by many traditions already 
quoted, but also by a report of Akha Ehn Ensheer from 
the Imam Moluimmud*^ Baldr, bn whom he peace, in the 
case of a woman who died leaving her husband and both 
her parents, upon which this decision was pronounced : 

To the husband one-half of her estate, a third thereof to 
the fnother, and tho residue, or one-sixth, to her father.” 
Again, in the case of a woman who left her husband, her 
father and mother, a decision of tho Imam Jdfer Sddil, 
on whom be peace, is recorded by Ahoo Buseer, to this 
effect : The distribution of her estate is into six equal 

portions, three of which, or one-half of the whole inherit- 
ance, is the share of her husband ; a third, or two portions, 
go to the mother ; and the residue, cw one-sixth, to lier 
father; ” to which effect there are various other traditional 
documents. Now it has already been stated, as written in 
the book of Aly^ on whom bo peace, that a paternal^ aunt 
of the deceased is exactly in the situati®n of a father, and 
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a maternal aunt in that of a mother, as to inheritance. It 
follows, [therefore, of necessity that a paternal undo dt 
aunt, and an uncle or aunt by the mother’s side, if com- 
bined with a husband or widow, form a case exactly similar 
to that of a father and mother of the deceased, when com- 
bined with a husband or widow, without any difference or 
distinction whatsoever. 

If all the heirs of a person deceased should be specific 
sharers in the estate, without any individual amongst them 
who claims under a simple residuary title, ‘this case admits spenfic 
of three different suppositions — first, that the estate is their 
capable of embracing, and discharging all the appointed “^*P^^“***' 
sharers without surplus or deficiency of any fraction wh»t- exhaust 
soever; second, that it falls shojit of all tho •shares ; ® 

third, that, after payment of them all, a surplus of some fraction, 
fraction remains. Under the first supposition no difficulty 
whatever occurs ; for each individual must, in this case, 
receive his full appointed ^share by irnauimous assent, as 
when, for example, a person deceased may have .left twt* 
daughter*, his father, and mother, in which case, tho 
former have two-thirds of the estate, or four fractions pro- 
duced hy a div'mr of six, and each of the latter one of 
these fractions, thus involving tho whole of tho deceased’s 
property. In like mannorf when lib may have two sisters 
hy the father’s side, and brothers or sisters by the mother’s, 
as two-thirds go in this case to the former, and one-third 
is the share of tho Mttcr, likewise involving tho whole of 
the property ; or where, for example, a woman may Ibavo 
her husband and one sister by the father’s side, each of 
these taking a half of her property; and all similar cases 
in which the divisions have been already ■established, both 
by divine uud traditional antliority. 

Under the second supposition, again, viz., when the if tlie 
property falls short in distribution of all the appointed 
shares, and which .can only happen when a husband orwomted^ 
widow interferes, all our doctors are agreed that tho loss most 
or deficiency must invariably fall upon daughters or sisters 
of th© deceased hy both parents, or, by the father’s side ; ijjmghtere 
in other words, thevo are only four of the appointed shares or waters 
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by tbc full of inheritance which can be affected by any deficiency 
tllc^fathcr distribution, viz., the share of one daughter 

and of two or more daughters, the share of one sister 
and of two or more sisters, either by both parents, or by 
the father only. Thus, if a woman leave her husband and 
two sisters, either by the same father and mother, or the 
same father only, the husband is entitled to a half, and 
the sisters to two-thirds ; consequently, the regular divisor 
of these shares is six, whereas their appointed portions 
amount to one ‘fraction more than this division would 
admit of. 

Again, if we suppose with a husband of the deceased 
on"' sister by the father’s side, and a sister by the mother’s, 
both the hus'band and first sister being entitled to a half, 
and the latter’s share being a sixth, here also a deficiency 
of one-sixth would occur. Further, if wo suppose with the 
husband as above, two daughters and both parents of the 
deceased, here the divisor being necessarily twelve, of 
'^iiich three, viz., a fourth, is the husband’s share, eight, 
or two-thirds, that of the daughters, and each of the 
parents take a sixth, or two fractions, it follows that a 
deficiency of three -twelfths would arise in the distribution. 
Lastly, if with the husband there should bo one daughter 
and both parents of th<3 deceased, here also a deficiency of 
one-twelfth would arise, because the daughter’s share is a 
half, or six fractions produced by a divisor of twelve, the 
husband is entitled to a fourth, or three, and each of the 
parents to a sixth, or two parts, in this division ; all 
which making thirteen, exceed the estate by a twelfth. 
Let us now apply the loss or deficiency in each of these 
four examples agreeably to the principle laid down, and 
affecting the shares therein mentioned, which must in- 
variably guide the distribution in ail similar cases. In 
the first example, therefore, the two sisters receive only 
the half which remains after the husband’s share, instead 
of two-thirds, thus suffering the loss of a sixth. In the 
second, the sister by the father’s side submits also to the 
loss of a sixth from her appointed share, receiving only 
two parts instead of three. The two daughters again, in 
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the third example, suflfer a deficiency of three-twelfths in 
their share, receiving only the five which remain iiftA’ 
payment of the husband's share and that of both pauents. 

Lastly, in the fourth example, the single daughter by the 
same side loses one-twelfth part of the inheritance, receiving 
only five parts instead of six under a division by twelve. 

This principle is established by flie unanimous assent 
of all our doctors, to vhom (lod be gracious, foltowing the 
('xpress conditions of our llohj Imams, upom wLom bo 
the blessing of God, in such a manner ^as to render its 
belief and practice one of the essentials of our religion : 
whilst the uniform doctrines of tlu^ vulgar sect have insti- But can 
tilted and supported the practice of aul; that is, 
the divisor, or numl)er of sharcf^ and thcrely jiroportion- pneraJ by 
ally diminishing the value of all in cases of defalcation in 
the estate, l^y apjdication of this practice to the four or mniil»er 
exam])lcs we have given, tlio d^\uSion in the first would Po 
by seven instead (^‘ six. ()f these seven j)arts tlie hushand 
would receive throe, and four would go to the tv^ sistem^i 
In the second example, also, the husliand would rg^tdvo 
three parts out of se\en, the sister hy the father’s jjide like- 
wise three, and oiie-seventli part would go to the sister by 
the motber. In the third example, again, the divisor 
being increased to fifteen, flic husbtnd ^\onld receive throi' 
of these parts, the two daughters eight, and to each of the 
parents two-fifteenth parts of the inheritance would go l)y 
application of this prjfctice. Lastly, iii the fourth example, 
the distribution would take place into tliirteeii parts insftcad 
of twedve, whereof the husband would receive three, six 
would go to the one daughter, and each of the jiarents 
receive two. And a similar increase o£ divisors may ho 
conceived in all other similar cases. 

From our pure and holy Iviams, however, upon whom AuI is 
be the peace and blessing of God, there arc innumorahlc 
traditions recorded# and generally known, which expressly 
annul and prohibit this practice, and in which they not 
only in the strongest terms deny its b^gality, but also 
prove; in the most satisfactory manner the perverseness of 
those doctors of the vulgar sect who recommended it and 



398 


INHEEITANCE. 


applied it. In one tradition, reported by Aboo Murium 
Ansary from the Lndm Mohummud Bdkir, on whom be 
peace, there are the following words : — “ Verily He who 
knows the number of the sands of Aaluj (ic., Almighty 
God) knows also that the appointed shares of inheritance 
cannot be increased above six.” Now Aalf/j is a place in 
Arabia, famed for the extent of its sands, and the meaning 
of his expression, on whom be peace, the shares cannot 
be increased above six,” is obviously this, that although 
for the convenience of distribution the number of fractions 
are necessarily increased under a fixed rule, still the six 
radical shares of inheritance must be preserved, viz., two- 
tliivds, a half, one-third, a quarter, a sixth, and an eighth. 
To which effect there is another express tradition recorded 
by Bookeyr from the Imam Jdfc'r Sddtk, on whom be 


peace, 


in these words : — ‘‘ The radical shares of inherit- 


ance can only be six ; thdy fan neither be increased above 
the number, nor can they be altered by md; and after this 
^mdical division, the property must be allotted to the several 
sharers who are mentioned in the Book of God.’^ Again, 
in a repqrt of Ilasswny from the same Ividm, on whom be 
peace, we have these words: — Ehu Ahhan was wont to 
declare that He who could number the sands in the desert of 
Aaluj, knew that the Radical shares of inheritance cannot 
be increased above six ; ” and to the same effect are various 
other authentic documents generally known. 

Ifasurplus Under the third and last supposition regarding an 
estate to be distributed, viz., that a surplus thereof shall 
remain after payment of all the shares, wo observe that 
this surplus reverts by our law to the consanguineous 
sharers in proportion to their respective shares, and is 
divisible amongst them either by fourths or by fifths ; for 
puineous Tctimi, or reversion, admits of no other distribution, 
sharers, in Thus, if there be one daughter and the mother of a person 
deceased, the latter takes first her appointed share, or a 
aU^ent regular divisor being six : 

the daughter has her moiety, or three parts, produced by 
this division ; and thp remaining two-sixths are divided 
betwixt them by fourths in the returns one-fourth to the 


should 
remain 
after dis- 
tribution 
of all the 
shares it 
reverts to 
tbeconsan- 



DOOTRINK OF SHARES. 


899 


mother and three to the daughter, corresponding, this 
latter division, obviously to their original shares of*tUb 
inheritance. If, again, with a daughter there be .both 
father and mother of the deceased, each of the latter taldng 
first a sixth part of the property, and the daughter her 
half or three-sixths thereof, the surplus in this case of 
one-sixth returns to all proportionalty, and is, therefore, 
divided into five parts, one-fifth thereof to ea(Si of the 
parents, and the remaining three to the daughter. ]hit a 
more simple and easy method of distribution, in examples 
of this nature, occurs by a primary arrangement of tlieir 
shares, in cases wljer^j tlie return is by fourth parts into 
four, and where by fifteenths into five ; and thus in 
first examifio the mother would ^at once rc^c^ive a fourth 
part of the estate, and* three-fourths go to the daughi or. 

Hence in every case whore the surjfius or return is divisible 
by fourths, a primary arrangemeift of the whole estate into 
four parts must obviously answer all the ])urposes of dis- 
tribution ; and in like manner where by iiftlis, an^irrangi; 
nient iut5 five will produce the true shares witliou^ any 
fraction. This simple and summary method w'Ou|jd appear 
to be alluded to in a traditional report of Siilman Khn 
Mohiiruz ; but another authentic report of Mohiuiimtid 
Ehn Moodbn afibrds eqillil suppm-t to both' the modes 
defined, viz., the common and prevalent one, which com- 
prehends, first, the distribution of the appointed shares, 
and then division of»the sui'idus or return by fourtlis or 
])y fifths, and also this simple and summary methcftl of 
arranging the whole ])roperty at once into four parts or 
into five. 

It is to he observed that there is no return of any part There is no 
111 -I 1 *1 j return to a 

of the surplus to a husband ; nor to a widow, whilst any husband or 

consanguineous relation exists ; nor to the mother, except 

on failure of brothers and sisters, who exclude her, as has co^an- 

already been mentioned, although they do not themselves 

inherit, nor lo any relation by the mother's side only exists ; nor 

whilst a relation by both parents or by the father exists, as |j^other, if 

shall be hereafter at more length explained ; and upon there bo 

theso’maxims all our doctors are agreed, allL.ugli opposed 
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by those of the vulgar sect, who here introduce their 
dfeefrine of ashat, following their pretended Imams, who 
lead them to hell fire by sujiporting a false residuary title, 
which would confer the surplus or reversion of an estate 
after payment of the appointed shares upon the male 
relations of the deceased’s father ; and under this title, if 
we suppose the mother and a daughter of any person 
deceased to exist, the surplus of two-sixths of the estate 
would devolve on his brother by the father’s side or on his 
paternal uncle’s. ^ 

The fallacy, how^ever, of this principle has ever been 
considered a fundamental and necessary part of our legal 
creed, as established by the authentic traditions of our 
pure and holy Imdms, up.on whom be the blessing of God. 
In one of these reported by Ifoosiiu Zudatl are the follow- 
ing words: — “I was directed to ask the Imam Jufer 
SadiJi, on whom be peace, to whom doth the property of a 
person deceased of right appertain ? to^ his own nearest 
s’dation ^or to his A shat? He replied: — ‘Verily it 
belongs to the nearest relation, and as to the A shat or 
more distant male kindred, ‘Dust in their jaws.’ ” But 
in reality the sacred text of the Koran regarding relations 
by blood sufficiently demonstrates the fallacy of the 
residuary title as expressed in the commentary of Ayasluf, 
from Zurarn, who quotes the words of the Imam Mohnnimud 
Bdhir, on whom be peace : — “ Of relations by blood, some 
are preferred to others in the Book 0/ God ; that is, some 
are {^referred to others in inheritance, because the nearest 
in blood to the deceased is necessarily preferred, and 
excludes all more remote. Now (adds the holy Imdm), 
who is nearest to the deceased, and who ought to have 
a preference — his mother or his brothers? Is not the 
mother nearer than any brother or sister?” Again, in 
the authentic collection of Moliommnd Ehn Mooslim, wo 
have the following details : — “ The Imam Molmmmud 
Bdldr, on whom be peace, showed me a chapter on inherit- 
ance in the handwriting of Aly, and dictated by the Prophet 
of God, on whom and his posterity be blessing and peace. 
In it I observed the case of a man, who died leaving a 
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daughter and his mother thus decided ; — To the daughter 
a half, or three fractions, out of six, and to the motlJor, as 
her share, a sixth, or one fraction ; hut, for simplicity, the 
property to bo at once divided into four equal parts, of 
which three to the daughter, and one-fourth to the mother. 
Again, I observed therein the case of a man who had left 
his father and a daughter thus decided : — The daughter’s 
share is a half, or three portions out of six, a^d the father’s 
a sixth, or one portion : but the property hero also, in order 
to simplify the return, to bo divided into four parts, of 
which three to the daughter, and one-fourth to the father. 
Further, I found the case of a person leaving both parents 
and a daughter thus decided : — To the daughter, «as her 
share, a half, or throe-sixths, and to cadi of the parents 
a sixth, or one portion ; but to include, to reversion, the 
whole property at once divided into fifths, of which tlirco 
to the daughter, and two tP t>oth the parents.” Further, 
in a report of ^iihna Elm Mohuruz, from the Imdm Jt'ifer 
Sddik. on whom bo peace, wo have the following dccifi(>nB : 

“ In the case of a daughter and the father, ho»decreed, 

first, to the daughter a half, and to the father « sixth part, 
and then of the surplus, or remaining two sixths, throe- 
fourths to the daughter, and one-fourth to the father, by 
return. In reality, th^ decision was the same as if tho 
whole property had been first divided into four equal 
parts, whereof throo went to tho former, and one-fourth to 
the latter, for these have surely a bettor title to thc^surplus 
than a paternal uncle, or a brother, or any more remote 
male relations, because Almighty God hath appointed 
shares for them in his sacred word, and to them, therefore, 
the surplus must revert, in proportidn to these shares.” 
Again, in a tradition reported by Zurara from both these 
Imdms, on whom be peace, the following words are contained: 

“If a person deceased leave his mother or father, his wife 

and a dau^tor,*the distribution of his inheritance is into 
twenty-four equal parts : to tho widow an eighth of the 
whole, or throo of those portions ; to tho parent, whether 
father or mother, a sixth of the whole, or four of these 
parts ; and to has daughter a half, or twelve parts. Now, 
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the surplus, or five remaining fractions, are returned to 
the fiadghter and parent in proportion to their original 
shares ; hut no part of them whatsoever reverts to the wife# 
If, again, ho should leave both parents, his wife, and a 
daughter, hero also the division is into twenty-four, 
whereof eight go to the parents, four to each ; three to the 
widow, or one-eighth of the whole ; and twelve, or a half, 
to the daugboor ; but the surplus, or one twenty-fourth 
part, which remains, is in this case to be divided amongst 
the daughter and both parents, in proportion to their 
original shares, and no part whatever thereof reverts to the 
widow. Further, if a woman decease^ should leave her 
fathei^her husband, and one daughter, the distribution of 
her estate is, in ^his case, into twelve, of which two parts, 
or a sixth, goes to the father ; three,* or a fourth, to her 
husband ; and six, or a half, to the daughter ; the surplus, 
or remaining sixth, reverting to the father and daughter, 

* in proportion to their original shares ; but no pai-t thereof 
wh^^tVoever going to her husband.’ ** To tliis efiect there 
are manj^ other authentic reports generally knowm. 

All that has hero preceded respecting the return to 
consanguineous heirs in general must, however, be par- 
ticularly understood as applying only to those cases where 
relations by both parents c^r by thcifathcr arc not combined 
with relations by the mother only. In other wwds, as 
applying only to a case where all the heirs are either of 
the first scries of relations by consaiKguinity, or of the 
second ‘with this proviso, that they bo jdl either related 
by both parents or by the father, or all related by the 
Maternal mother’s side only. If, therefore, on the contrary, in the 
relations second class of consginguineous heirs there should be some 
dndeT related by both parents and some by the mother’s side 


from the only, the prevalent opinion in this case is, that the surplus 
th^of Uie or return must bo conferred on the former, to the entire 


bl^ exclusion of the latter. And this doctrine may, indeed, 
father. be considered as established by unanimous assent. Thus, 


if a person leave a brother or sister by the same father and 


mother, with a brother or sister by the same mother only, 
the latter receives but a* sixth part of thjp estate, and all 



DOCTKINE OF SHAUEB, 


40S 


the remainder goes to the relation by both parents, whether 
a specitlc sharer or not, by reason of his uniting two cfiilisos 
of relationship to tho deceased, viz. the paternal and 
maternal side, in consequence of which he enjoys a natural 
preference in succession over the relation by the one side 
only ; and, further, because tho loss or delicieucy, should 
there bo any, as where a husband or widow of the deceased 
interferes, must invariably fall on tho relaiJon by both 
sides, as already explained, whence obvious justice would 
necessarily dictate his superior title • to the sur2)lus or 
return, when these do not interfere, to make up for his 
loss in the other o^^ent ; and this doctrine is 2)^i^ticularly 
supported by a tradition of the Imam Moltummml Hdkir, 
on whom bo j)eace, recorded by Ilh)i ^toosJim 

in these wwds : — inquired concerning tho son of a 
sister by the father’s side with the son of a sister by Iho 
same mother only. He r<^)ltcd, ^ To tho latter a six’ 1 :h 
part of the cstg-te, and all that remains to the former.’ ” 
Now, it is evident that,*if the relation by the tilth er’s*side 
were n(?t expressly j^referred, tho Buri)lus or residue* in thi^ 
example, after distribution of a half and a sixth, would 
necessarily have been divided betwixt tho sons of both 
sisters by fourths, in proportion to their specific shares ; 
whereas this decision cJbaiiy detnonstrates’ tho exclusive 
preference to one. And it this preterence is cx2)rcsBly con** 
ferred on a relation by the tatlier s side, it must belong 
to one by both j)arefits a fortiori, ^ 

The manuscrii)t from which the preceding has been taken 
concludes with several sections which ore contained in Ciiaptor V. of 
Book VII. and being all from tho same auiliorily need nut to be 
repeated. There is also a section on llernlaidirodites which has 
been omitted as of no practical utihty. 




INDEX. 


ACKNOWLEDGMENT. ^ 

effect of, in constituting marriage, 5. 
of zina^ doubt whether it requires four witnesses, 168? 
of a possessor, valid against himself, 109. * 

of gift and delivery* ot possesjaon by donor, 204. 
oiwukf, 211. 

of a child, three conditions necessary to, 280. 

effect ot, not defeated by child’s denial on arriving at 

puberty, 290. • 

by an heir of another person as l>cing nearer to the deceased, ih. 
of a deceased youth dl* unknown 7 i«.sm 6 as a son, entitles aafajow- 
^ ledger to his heritage, 201. 
by a master of the son of his female slave, *6. • 

mutual, establishes right of succession without further proof, 376. 

except when the parties are 

of knovni f)urcntagc, 376. 

by a parent, sutficient to establish child’s right of succession, 377. 

ADULTERY. ’ » • * , 

by a married woman, or one in iWcfut, for a revocable divorce, renders 
her for ever unlawful to adulterer, 27. 

AFFINITY. 

establishment an^cffects of, sec Marriage Prohibited, 
as a caufce of inheritance, see Husband and Wife. 

AGENT. 

for marriage cannot contract hi himself, 9. 

should be appointed by a woman, 1 1 . 

may be appointed to repudiate a wife, 109. 
for Moo/d must not exceed the proper doweV, 1.35. 
for sale may assert his own right of shoofuy 1 80. 

— lawfully sell to himself, t6. note. 

ALMS. 

, see Sudukah, 

APOSTASY f-EOif ISLAM. 

marriage cancelled by, of either party, 29. ^ 

connubial intercourse between an apostate and his Moesam wile 
prohibited daring the iddai, 33. 

apostate cannot inherit to a Moosliw.^2&4:. i 

J male, who was by birth a MoosUmy estate of, immediately 

divisible among his heirs, 266, 368. 
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apostasy PROH ISLAM— ^ 
^apofitatie male “Who was not by birtbi a MooshM allowed tii^ to i!e- 

female, estate of, not divisible till death, 


APPROPEIATION. 
definitioii of, 211 
how constituted, ib, 

not obligatory, till posseijion is given, 212. 

in death-illness, valid only to the extent of a third of deceased^s 
estate, t'A, 
conditions of 

that relate to the thing appropriated, 213, 

r— to the appropriator, 214. 

to the persons- for whom it is made, ib, 

to, the appropriation itself, 218, 

that vitiate it, 219. ^ 

superintendence of, may be retained by the appropriator himself, 214. 

^ j ^ belongs to the party for whom the appropriation 

is made, if no other superintendent has been appointed, ib, 
for objects of public utility, vSiljd, 215. 
by a Mooslim for unlawful objects, not valid, ih. 
ior the poor, how to be applied, ib, 
for neighbours, how to be applied, 216, 
not valid where the object is not properly defined, 217. 
for children, brethren and kindred, comprehends all equally, ih, 

♦ for one’s self, not valid, 218. • , * 

♦vlien for particular persons, possession of first snfficient, 219. 
transfer of property, eifected by, 220. ♦ 

“ ill the way of God,” how to he applied, ib. 

of a mufjid, or a mansion, docs not cease though it should fall to 
decay, 221. 

lease of, cancelled by death of lessor, 222. 


ASSETS. • # I 

how to ascertain an heir’s portion of, 320. 


AUL, 

described as an increase of the dhdsor of shares, 397. 
practice of, unlawful, ih, 

BEQUEST. 

acceptance by legatee necessary, 229. 

of, may be partial, 230. 

heirs of legatee may accept in the event of his death, ih, 
for sinful purposes^ not valid, ib, 
may be revoked at any time by testator, 231. 
must be of something that can be lawfully possessed, 233. 
must not exceed a third of testator’s estate, ih, 
among several bec^uests in excess of third, preference, how deter- 
mined, 212. 

testator’s directions respecting, must be strictly followed, 233. 
for the performance of duties, some incumbent and others dis- 
cretionary, 234. * 

of different portions, or of the same portion to different legatees, 235. 
distinction between specific, to two persons, and a bequest to each of 
the two, ih. * * 

of a third share undividedly entitles legatee tto a third of every- 
thing, 236 
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BEQUySST-^ continued* 

of a specific thing 6iititle3 him to the whole of it, if not di e^ceea^of 
a third of deceased’s estate, ik , 

altogether uncertain, to be^intetpretsed by the heirs, 238 • 
when repugnant to another, last to be preferred, 240, 
of a fmtus or of future produce, valid, ik 
to a foetus, case of varied according to oex, ik 
usufructuary, valid, 241. 
requires two witnesses, 242. ♦ ^ 

relating only to property may be established by one witness, ib, 
to heirs, valid, 244. ^ 

to hostile infidels, invalid, ib, 
to slaves of others, invalid, ik 

testator valid, ik , 

to a mookatub who has paid part of his ransom, 245. 
to an oo7n-i~wulud, how to bo applied, *5. 
to several persons, to bo equally diviued, 246. 
to kindred, ik * • 

to a foatus valid, if bom alive, ib. ^ ^ o 

to beggars, to be apidied to those of testator’s ];cligion, 247. 

to nearest of kin, • 

docs not lapse by*dcath of Idgateo before testator, ib. 

of the like of a son’s portion, 253. 

a daughter’s portion when testator has no other 

heirs, ik ^ * 

of a cliild’s portion, 2.'>4. 
of the douUo of a eiiiM’s i)ortion, 255. 
to the poor, of property at dill’erent places, ik 
M a slave, means one that is unblemished, ik 
of a mansion which falls down before testator s death, 2.)*». 
joint, to an individual, and to the poor, ib. 


BLEMISHES. 


in man, 59. , 

in woman, 60. ^ 

marriage cannot be cancelled for any other, 60, 61. 

“™ayo existed at the time ..f the contract, to be a ground for 

optio^^to'cancS’ must bo exercised immediately on discovery of 
blemish, ilP. 

cancellation on account of, not a divorce, lu. ^ 

- does not require intciTcnlion ot judge 

except only in case of impotence, i5. ^ ^ cn 

in disputes regarding, bow preference is to be determined, 62 


®®®^xSed in the second class of heirs 280, 320 

when alone, takes the whole estate of deceased, ih. 
with other brothers shares equally, ik 
with sisters, takes a double portion, ik 

full excludes half by father’s side, 271. • . i i oua 

L on failure of, half by father’s side comes into his place, -80. 

half em the mother’.s side , his^^ha^-, 
equally, 281. 


paternity of, cut off by to, 14. • 

\ under a Bcmbljince of nght, 24, ,)3. 
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CEILD ^continued, 

l^atemity of, established, though mother married during iddA^ 26. 

may be denied at any time before acknowledgment, 164. 

— r if born in wedlock, cannot be rejected except by Udn, 92, ib, 

— bom of a female |lav4, may be rejected without lidn, 92 

not aflSliated to her master with- 
out his acknowledgment, 156. 

StatiLs of, as to freedom or slavery, 46. 
once acknowledged cannoLbe subsequently denied, 154. 
one of whose parents is a Mooslim^ or a convert to the faith, in its 
infanojj is a Mooslim, 265. 
included in the first class of heirs, 324. 

illegitimate has no parentage, except from mother in the case of 
lidn, 91, 167, 305. 

male, share double that of a female, 276. 

CHILDREN. 

by wives, 90. 
by slaves, 92. 

begotten under h semblance of right, 93. 
suckling of, 94.*' « 

custody of, 95. * 

CONSANGUINITY. 

♦ See Nusubj and marriage prohfhi^d, 

CoNVIfRSION TO ISLAM. 

f efiect of, ofi marriage of kitabees, 30. 

. unbelievers other than ktiabeesy ib, 

afteruincestor’s death, removes impediment to inheritance, 264. 
by a pare^jt, effect of on religion of a child, 265. 

DAUGHTER. 

included in the first class of heirs, 324. 
share of one, 273, 276, 380.« • 

two or more, 273, 276, 378. 

is half that of a son, 276. 

is a residuary with a son, 384. 

DEATH-ILLNESS. 

gift in, valid only as to a third of donor’s estate, 209. 
wukf in, valid only as to a third of grantor’s estate, 212. 
acts in, that are not to take effect immediately, to be treated as legacies, 
266. 

to take effect immediately, difference of opinion 

regarding, ib. • 

diseases not usually considered dangerous, 257. 

— dubious, lb. 

general mle regarding, ib. 

™tuitous acts in, take effect according to priority, ib, 

Mnhabat in, ib, 

marriage by a man in, if not consummated, void, find do^s not found 
a title to inheritance in widow, 295, 340. 
divorce in, does not exclude "Widow from inheritance, ib., 341. 


DEBT. ' 

gift of, ♦not valid except to Mebtor, 203. 
to debtdir is a release, ib. 
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DECEPTION. 

See TudXeea, 

DISCORD, 

when it appears between sjfonsos, arbitrator to bo appointed, 88. 
in cases of, arbitrator may decide in absence of ponies, 89. 
— arbitrator's decision must bo according to law, ih. 


DISCRETION. 


required to remove inhibition of minority, 4 note, 
female having, may contract herself or another in 


^arriage, 


DIVORCE. 


see Repudiation, 

on death-bed, when given with an intentian to injure, 343. 
without intention to injure, ih. 


9. 


DOWER. 

anything lawful ^ay be thedsubjoct of, 67. 
things unlawful to Mooslirtis may bo subject oj, among zim^fecs, 
amount of, dependent on will of parties, 68. ^ * 

of the Soonnuty or Tradition?^ 5u0 dirhems, to. 
should be moderfttc, and any excess over amount of Soonnut is 
abominable, 70. 
proper, how regulated, 71. 
private and public as8ignnmnt*of, 70. 
husband responsible for, un()lomishcd, ih. 

— till paid, 73. , 

wife may refuse herself to husband till it is paid, l^pt not wJioji the 
• dower is deferred, 78. . 

when none mentioned in the contract, and woman is divorced before 
coition, a present is due, 71. ^ 

^ is divorced after coition, proper 

dower is due, ih. 

how present, and proper dower arc regulated, ih. 

may be settlctl after nmrriage, iO. ^ 

how to be fixed when left to be so settled, 73. 

right to, established by consummation, 74. 

wife entitled to half, if divorced before consummation, ib, 

exoneration of, by wife, 75. 

valid and invalid cases of, 80. 

not affected by unlawful stipulations in contract of marriage, 76. 
gift of, by wife to her husband, 77. 
becomes property of the wife by the contract, ib. 
in disputes regarding, when husband’s and when wife’s word is to 
be preferred, 81. 


BELA. 

form, 147. 
conditions, 148. 
la^vs ib» 

conjugal intercourse within the time of, induces expiation, 149. 
of wife revocably repudiated, valid, 150, 
expiation in*case of, ib. 


EMANCIPATION. 

effect of, on marriage of female slave, 48, 

ihale sla'^e, 49. 

of female slave may be the subject of dower, Hf. 
Wula of, 29 «, 345. 
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EMANCIPATOR. 

fs h^ir to his freodman, in default of other heirs, 296, 346, 
failing him, his heirs inherit to freedman, 297, 354. 
conditions of his right to inherit, 847 et seq, 
and his heirs inherit to children or freedman, 366. 

EQUALITY. 

in respect of Islain^ a condition of marriage, 34, 

Meman, apparently not required, ih, 

free woman may marry a slave, or an Arabian woman a Persian, z6. 
among wi^ s should be observed by a husband in respect of main- 
tenance and general behaviour, 85. 

ESCHEAT. 

doctrine of, 301, 362. 

in the absence of the Imdm, belongs to the poor of the sect, 301, 
363. 

EUNUCPISM. 

a cause for the 'cancellation of marriage, 69. 

« 

EXCLUSION FROM INHERITANCE. 

entire, 270, 363, 
partial, 271, 364. 

* full kinsmen exclude those by fatljer’s side only, 332, 364. 
proof of tliis rule, 334. 

^ those by mother Js side only from right to 

j residFC, 336. 

proof of this rule, z6., 336. • 

half-kinsmen by father’s side exclude those by mother’s only from 
right^o residue, 336. 
proof of this rule, ib. 

EXECUTOR. 

must be sane, and a Mooslitu, 248. % 

a slave cannot be appointed, nor a minor singly, ih, 
infidel may be, to another, 249. 
a woman may be appointed, ib, 
joint, cannot act singly, ih, 

exception, ib, 

may»refu8e to accept the office, 250. 

assistant may be appointed by judge to one who is incompetent, ib, 
may be removed by judge for fraud, ib, 
not responsible except for neglect, ib, 
may pay himself if a creditor, ib, 
cannot devolve his ti?ist on another at death, ib, 
limited like an agent, and strictly confined to the bounds of his 
commission, 261. 
has no authority in marriage, 8. 

qualifications of, have reference to the time of his appointment, 251. 

EXPIATION. 

several kinds of, 142. 
applicable to zihar. ^ * 

1. Emancipation of a slave, ib, 

conditions, 143. 

— — - 2. Fasting for two consecutive months, 144. 

3. Feeding the poor, 146. , 

before intention to return to wife npt sufficient, 146. 
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EXPIATION — continued, 
applicable to eela, 

— optional to emancipate a slave or feed the poor, 160. 

• 

EXTRACTOE. * . 

is the smallest number by which a share can bo extracted without a 
fraction, 312. 

when it remains unchanged, 313. 

when and how it must be multiplied. /6. et seq, 

FATHER. 

included in the first class of heirs, 276, 324. 
when alone, takes the whole estate, ib,^ 
with the mother, has the residue, ib, 
with children, has a sixth, 276,381. 

with one daughter, has a*sixth, an(^ participates in the return, 277. 
upon failure of issue is a residuary, 383. 

• 

FOSTERAGE. 

See Marriage. Prohibited. 


GIFT. 

definition of, 203. 

how constituted, ib„ • 

of debt, not valid except debtor, ih. 

to debtor is a release, ib. 

not complete withoift* possession by donee, 204. . « 

^donor’s permission necessary condition to possession of, ib. 
by parent to a child of a thing in parent’s possession, copiploto ny the 
mere contract, ib. 
of mooshdUf valid, ib. 

to a blood relation cannot bo revoked, 206. 
to a stranger may be revoked, ib. 

to a wife ortusband may bo revoked, t7>. ^ 

cannot be revoked if Iny thing hm been received in exchange, tb. 
to children and relatives proper and becoming, ib. 


retraction of, ib.y note. ^ 

transfer of property by, dates from taking possession, 207. 

sale by donor given, not valid, 7V». o.vo 

on retraction of, donor not entitled to compensation for defects, 2l»8. 
retractation of, barred by taking anything in exchange, W. 
in death-illness, valid only to a third of donor s estate, 209. 


GRAND-TARENTS. 

included in the second class of heirs, 280. ^ 

those on father's side take double of thdsc on mother 281. 

... among themselves, grandfather takes double of 

Grandmother's portion, 282. r » ooi 

those on the mother’s side take half of those on father s, 281. 

among themselves take equally, 282. 


brethren when the^e are no grand-parents, 282. 

grand uncles and AUpTB. 

ae— , i. 

f aStag thoA, their childrgn’s chddrcn succeed, tb. ■ 
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GREAT GRAND UNCLES AND AUNTS. 
thirclp«eries of third class of heirs, 332. 
failing them, their children’s children, ib, 

• 

GREAT GREAT GRAND UNCLES AND AUNTS, 
fourth series of third class of heirs, 332. 
failing them, their children’s children, lA. 

GUARDIAN. 

infidel, ha3*>o authority in marriage, ’0. 

none but a father or grandfather can appoint to a child, 232. 

mother cannot be or appoint, ib. 

cannot be appointed by a fiither to his son while his grandfather is 
alive, 251. 
testamentary, 261. 

HEDAD. 

meaning of, 165.^^ 

incumbent on a widow, ib. 

not incumbent on a repudiated woman, ib. 

HEIRS. 

by consanguinity, 261. 
three classes of, 276, 323. 

each class of, preferred to that which fojlows it, 323. 
firpt class, deceased’s parents and his offspring, 324. 

proot of their right, 325. 
second class, grand-parents and brethren, 326. 
proof of their right, 327. 

third class j'^uncles and aunts and their children, 328, 329. 
proof of their right, 330. 

second series ot, grand-uncles, grand-aunts, and their chil- 
dren, 331. 

third series of, great ^rand-unclcs and aunts, &c., 332 . 
by affinity. See Husband, Wife, 
by wula. See that head. 

HOOBS. 

See Soohna. 


HUSBAND. 

responsible for wife’s dower, 70. 

bound to maintain his wife, 83. 

when he has several wives, to divide his time equally between 

them, ib. 

when he has only one wife three nights are his own, two when he 
has two, and one when he has three, ib. 

allowed seven nights for consummation with a virgin, and three with 
a eiyyibah, 84. 

cannot visit any of his wives during the night of another 86. 

inherits from a wife repudiated revocably if she die during the 
iddut, 294. 

marriage by, in death illness, void, if not consummated, 295. 

share of, in deceased wife’s estate, 273, 338. 

takes the residue of wife’s c.jtate, if she has no other heir than the 
Imdnif 262, b39. 
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IDDUT. 

^narriage during, unlawful, 26, 171. 

no w^oman, except a widow, whoso marriage has not been conewn* 
mated, obliged to keep, ICO. 
of women subject to the courses, 161. 

not subject to the c*ourscs, 162. 

women past child-ben ring not obliged to keep, ih. 
the longest possible, ih. 

marriage after cx})iration of, void if woman bhould prove b) have boon 
pregnant at time of contract,^ 63. 
of pregnant women, ih. 
of widows, 164. 

of women enjoyed nndcr a scmblablc contract, 16.5, 172. 
when to be observed by wife of missirfg person, 166. 
of a slave, 167, 168. • 

woman repudiated rcvocfUjly entitled to maintenance during, 169. 

widow not entitled to maintenance ^luring, 171. 

from what timi^it is to run, 172. 

two idduts necessary in ceitain cases, 1 73. 

IMPOTENCE. 

a blemish for wl^ich marriage may be cancelled, 69. 
mode of establishing, 62. 

INFIDEL. 

cannot be executor to a J^fooslim^ 249. 
may bo executor to another infidel, ih. 
cannot inlTerit to a ]^ooslimy 264, 3GG. 
may inherit to another who has no Mooslim heir, iS. 

• though of a difierent persuasion, 368. 


INFIDELITY. 

described, 366, 

an impediment to marriage. See that head. 
— inheritance, 26.3, 366. 


INDERITANCE. 

causes of, 261, 323. 

- two, combining in one person, he inherits by both, 287. 

impediments to, 26.3, .366, 

exclusion frofti, 270,363. 

by Numhov consanguinity, 276,323. 

by affinity, or of spouses to each other, 294, 338. 

by Wula or patronage, 296, 34,6. 

of a feetus in the womb, 306. 


of missing persons, 307. 
of persons drowned together, 308. 
of fire-worshippers, 310. 
right of, not transferable, 354. 
three general rules of, 332. 

full relations exclude half by father’s sjde, ih. . , 

mother’s side from the residue, 336. 

A person having two relations to deceased receWes a twofold por- 
• tion, ^36. 


INSANE PERSON. 

no regard paid to words of, 4. . ^ , a - • n 

may be contracted in ftarriage^ by father, grandfather, or jndge, 

7, 8. . # 

wife of, may be repudiated by guardian, 108. 
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INSANITY. 

. a caiue for cancellation of marriage, 69. 

JUDGE. 

authority of, in marriage, 8 . , 

cancellation of marriage for a blemish does not require his inter- 
vention, except in the case of impotence, 61. 
application to, by wife of missing person, 1 65. 
may remove an executor w^^o has become profligate, 248. 

is guilty of fraud, 250. 

is superintelWeut of estate of a deceased person who has not appointed 
an executor, 251. 


KHOOLA, 

form of, 129. • 

doubt whether it be a cancfellation of marriage or a repudiation, ib, 
ransom for, may be anything that is lawful as dower, 1 30. 
vali^, though entered into by a woman, in her last illness, and for 
more than a 'third of her estate, 131 
not valid, when Ibft to husband option, 132. 
ransom for may he paid by a female slave, Hk 
conditions of, on part of the husband, 133. 

wife, ib, 

two witnesses necessary for, 134.« 

nullified by conditions inconsistent ith the contract, ib. 
not lawful, if wife acts under compulsion^ ib. 4 , 

— when parties arc on good terms with each other, 135. 

hannot he revoked by husband till ransom is reclaimed by wif^ ib. 

^ woman who has received, cannot ho repudiated, ib. 
agent ibr, must not exceed the proper dower, ib. 
in disputes Vogarding, how burden of proof is regulated, 136. 


LEGATEE. 

must be in existence at the ti«^c of bequei-, 244. 


LIAJV. 

its pillars, 162. 
first pillar — causes, ib. 

F charge of adulteiy, ib. 

denial of wife^s child, 153. 

second pillar — imprecating husband, 155. 

must bo sane and adult, ib. 

may be a minor or slave, ib. 

third pillar — imprecating wife, ib. 

1 must bo sane, adult, and neither deaf 

nor dumb, ib. 

maiTied by permanent contract, ib. 

fourth pillar — form, 156. 
effects of, 157. 

not available after wife’s death, 158. 

separation by, is a cancellation of marriage, not a repudiation, 157. 

MAINTENANCE. 

three grounds of, 97. 
of wives, ib. 

— Lf — not affected by being on a journey, 98. 
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M AINT EN ANCE— confinwerf. 

qf wives, quantity of, 99. 

■■■'■ ' appendages to, 100. 

arrears of, recoverable, ih. 

debt duo by wifo,^may Ijo set off against, 102. • 

of relatives, ih, • 

conditions of right to, 103. 

liability to, ih. 

arrears of not recoverable, ih. 

of slaves, 105, ^ 

of beasts, ih, 

wife of missing person loft without, may apply tofjudgc, 105. 
woman repudiated rovocably entitled to, during iddut^ 98, 109. 

irrevocably not entitiod to, 98, 1 70. 

widow has no title to, during iddut^ 171. 

even though prcgmint, 99. 


MARKIAGE. • 

Three kinds of, 1. 

Permanent ^ ih. 

established by declaration andmcccptanoc, ih. 
words appro])riatcft() dcclaraCion, ih. 

to acceptance, 2. 

no deviation from the proj)er words allowed, 3. 
words by which it cannot eltablislic<l, ih. 

declaration and acceptance must both bo cxprcHsc<l in the past tense, 2 
or oifc in the jjast when the other is in the ijupora|:ivu or 
future, ih. ^ 

affect of acknowledgment in constituting, 5. 
laws of the contract, 4. 

no regard paid to the words of an infant or mbane i)crHoii, ih. 
parties must be distinctly indicated, 5. 
option cannot bo reserved accept as to dower, ih. 
marriage cancelled by cither yarty bccoiniug slave of the 
omcr, 6, 3% ^ 

who can contract. 

a discreet female may contract herself, 9. 

cannot be contraebid without her consent, 7. 

consent of, how e.stabliHhcd, 9. 

• her word as to, ])refcrred, 12. 

father and grandfather may contract a minor, an(^ an adult, 
if insane, 7. 

master may contract his slave, 8. 
judge may contract an insane person, ib. 
executor has similar powers, ih. 

person inhibited for prodigality cannot contract without per- 
mission of judge, ih. * 

contract entered into without authority remains in suspense 
till confirmed, 9. 

inddel guardian has no authority, 10. 

a mother has no power to contract her child in marriage, 12. 

Prohibited, * 

Causes of Prohibition, 13. 

1. consanguinity, ib. 

women prohibited tq a man by reason of, ib. 
men prohibited to women by reason of, ib. 
established by marriage, or semblance c£ it, 14, 
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MABRIAGE — continued, 

^ not established by zina or illicit intercourse, ib, 
acknowledgment of, see Nusuh. 

2. fouterage. 

conditions of constitution, l5. 

the milk must proceed from marriage, ih, 

~ — be caused by one man, 17. 

child must be suckled on same milk, for fifteen times con- 
secutively, 15. 

acts of suckling must be consecutive and all within two 
years, 15. 

effects of. 

the suckling, becomes the child of foster parents, 18. 

is prohibited to every child of theirs, ib. 

^ its natural father is prohibited to children 

of foster parents, ib, 
cancels existing marriage, ih. 

cases in illustratioivof this cffet:t, 18, 19, 20. 
declaration of by a man, 21. 

2 by a woman, ib, 

3. affinity. 

established by marriage, ib, 

effects of, when followed by coition, ib. 

not followed by coition, 22. 

women who cannot be lawf <illy conjoined as the wives of one 
man, 23. 

how far established by zina. ib,*o 

— It sexual intercourse under a semblance 

of right, 24. 

I sight or touch with desire, ib, 

ra^^es of unlawful conjunction, ib, 

man already married to a free woman cannot marry a slave 
without her consent, 25. 

woman in her iJdut cannot be lawfully irarried, 26, 
wife of one man carnot marry another, 27. 

4. completion of number, 27. 

no man allowed more tlian four wives by permanent 
contract, ib. 

no limit to number by temporary, or bondage, 28. 
w'omen repudiated three times cannot be ro-married till 
w married to another husband, ib, 

nine times can never be re-inarried, ib, 

5. Li an, for which see that head. 

6. Infidelity. 

Mooslim cannot marry any but a kitaheeak^ 29 ; nor any but 
a Moofilimah by permanent marriage, ib, 

Mooslimah cannot marry any but a 30, 40. 

efPect of conversion to Islam on marriage of KitabeeSy 30, 

of other unbelievers, ib. 

change of religion is cancellation of marriage, not a divorce, 33. 
connections wLich arc considered abominable, 35. j 

entered into by a thrice repudiated woman on coijjdition of its being 
void after she has been legalized to her first lifusband, not 
valid, 36. 

Shighar marriage void, 37, 

Temporary, 

established by declaration and acceptance, which most both be in uie 
past tense, 89. 
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MARRIAGE — continued. 

viords appropriate to its constitution, ih. 
wife must be a Moo&limah or Kitaheeah^ 40. 
husband of a Mooslimah must be a Mooslimi ih. 
some dower must be .spocitiftd, 

some period must bo fixed, otherwise the contract is pormanont, 42, 
no stipulation valid unless made at the time of contract, 43 
stipulation as to particular times, and as to «/, lawful, %b. 
does not admit of repudiation, ih. 

confer any ri^ht of inhoritknee, 44, 344. 

iddut must be observed at expiration of term, ih. 

Servile. 

1. where the rij^^ht is to the person of the temole, 52. 

no limit to the number of wives b;^ , ih. 

2. where the ri|;ht is to tho usufruct, 54. 

how the usufruct may be confciTcd, Ih. 
doubt as the nature of tlic ri^ht, 55. 

ti mooduhhurah an<l oolii-i-wulud may be the subject 03^ it, ih. 
right strictly limited to terms of tho grant, 66.* 
child of a woman duly legalized is free, ’ih. 

Of Female Slaves, s# Slave. * 

Cancellations of see Blemishes, and Tudfees. or Deccjition. 
unlawful, confei’vs no right of inheritance, 373. > 

— oliildi cn begottengiindcr, and their parents, do not inherit 

to each other, except in case of error, ih. 

• •• 

MINOR* 

no regard paid to words of , 4. y 

whether male or female, may be contracted in marriijge by a father 
or grandfather, 7. 

case of two minors being nuurried, and one of them dying before 
puberty, 10. * 

guardian to. fUee Guai^ian. 

See Puberty. * 


MISSING PERSON. 

wife of, left without maintenance, may apply to judge, 165. 
course to be obsefved by judge with regard to, ih. 
wife of, after expiration of her iddut, may marry again, 160. 
projierty of, may be divided among his heirs when it may bo reason- 
ably presumed that he is dead, 269. 


MO OB An AT. 

how effected, 136. 

requires mutual aversion, ih. 

distinction between it and khoold, 137. 


MOOSLIM. 

cannot marry Jiny hut a kttabeeah, 29. 

t Mooslimah by permanent contract, to. 

appropriation by, in favour of an alien enemy, unlawful, 115. 

may^l^^heir to an infidel or ^state, and is preferred to infidel heir, 

264, 306. u •/ 

no infidel or apostate can be heir to, i5. 
child of, is a MoosUm, 267. 

PART Il- 


ls E 



418 


INDEX. 


MOOSLIMAU. 

' cariuot marry any but a Moodim, note^ 30, 40, 

'MOTHER,* 

has no power to contract her child in marriage, 12.' 

can neither be guardian, nor ap|>omt one, to her child, 232. 

included in the first class of heirs 261. 

her share, a third in child^s estate, 273, 276, 324, 380. 

reduced to a sixth by brethren, 272, 365, 380. 

NURSE. 

qualities oi a proper, 17. 

NUSHOOZ, or REBELLION, 
defined, 87. 

on first appearance of, wife may be admonished, ih. 
how to be treated when, exhibited by husband, 88. 

NUSUB, OR CONSANGUINITY. 

Low esiviblishod, 14. 
illegitimate child has none, 14. 
a cause of inheritance, 261. 
acknowledgment of, 289 et seq. 

testimony of two witnesses necessary to its establishment, 292. 

OOM-BWULUD, 
described, 55. 

not enfranchised by mere death of hey master, 57. 
jnfranediised out of hcr'child’s share in her master’s estate, 49. 
reverts to state of absolute slavery if her child dies b''foro her 
master, ib. 

cannot he sold so long as her child lives, 67. 
may be the subject of an usufructuary marriage, 55. 
has no share in her master’s inheritance, 269. 

OPTION. < ^ 

described, note p. 5. 
may be reserved as to dower, 5, 77. 
cannot be stipulated for in marriage, ib. 
of puberty, in what cases allowed, 10. 
of emancipation, 48. 

not allowed to male slave, 49. 

PARENTAGE. 

establishment of, 90, 

PARTITION. 

of time among wives incumbent on a husbapd, 83. 
docs not extend to coition, 84. 
confined to night, ib. 

free woman entitled to twice the time of a slave, ib. 
right to, abates on a journey, 85. 

common to husbapd and wife, ib. 

a wife may give up her time to husband, or^to a co-wife, with his 
consent, ib. 

infants or mad women not entitled to, 86. 

PARTNER. 

in joint property entitled to pre-emption, 176. 
in roads and rivulets has a right of pre-emption to lands through 
which they pass, 177. 



PRE-EMPTION. 
•See Shoofa, 
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PUBERTY. 

the option of, 10. * a 

liow established according to Sheeahs, note, 96. 

to Ilanifitcs, ib, 

RELIGION. 

change of, a cancellation of marrieftc, 33.* 

effect of, on wife’s dower, tb. 

difference of, no impediment to inheritance amoffg infidels, 206, 
sect of, difference in, no impediment to inheritanco among Moos- 
liniSf ib, • 

REPUDIATION. 

pillars of, four in number, 107. 
repudiator, firatjnllar, tb, 

conditions rcqiflrcd in, {b,^ 108. 
may appoint an agent, 109. • 

, wife Jx) repudiate hcftelf, ib, 

roi)udiatcd, socor^^l pillar, lA 

must bo a wife by j>crmancnt contract, ib. 

not bo in her courses or a nifas, 110. 

bo a moostu^rat. 111. 

distinitly indicated, ib, 

provided witli maintenance and residence if 

* rcpwfliatbd rcvocably, 163. 
form of, third pillar, 113. 

• words specially required, ib, 

cannot be in writing, ib. 
words that are not sufTicicnt, 114. 

must bo entirely free from condition or description, 115. ^ 
presence of witnesses, fourth pillar, 117. 

•nc witness not sufTiciont,^’^. 
testimonj^of women mi sufl5cient,118. 
different kinds of, ib. 
heretical kinds of, all void, ib. 
regular kinds of, three in number, ib. 
absolute or irrcjj^ocahle, ib. 
revocable, 119. 
of the Iddut, ib. 

power of, may be committed to an agent, P)9. 
by a sick man, valid though abominable, 122. 

• — effects of, on mutual rights of inheritance, ib. 

revocation of, 126. 

for a ransom is absolute or irrevocable, 130. 

revocable if ransom is reclaimed, 137. 

if asked for and not given immediately is revocable, 

130. 

residence. 

See Sookna.^ 

eesiduaries. 

• who are, 377. 

some sharers arc somctnne^ 37«. 

father, upon failure of issue, is a retiduary, 383. 

daughters made, by a son, 384. 

sisters made, t)y brothers, 3g5. 



418 


INDEX, 


MOOSLIMAU, 

, ^cai/aot marry any but a Mooslim^ note^ 30, 40. ^ 

MOTHER.* 

baa no power to contract her chilt^ in marriage, 12/ 

can neither be guardian, nor appoint one, to her child, 232. 

included in the first class of heirs 261. 

her share, a third in child's estate, 273, 276, 324, 380. 

reduced to a sixth by brethren, 272, 365, 380. 

NURSE. 

qualities ol a proper, 17. 

NUSHOOZ, or REBELLION, 
defined, 87. 

on first appearance of, wife may be admonished, ib, 
how to be treated when exhibited by husband, 88. 

NUSUBy OR CONSANGUINITY. 
bow established, 14- 
illcgitimatc cMld has none, 14. 
a cause of inheritance, 261. 
acknowledgment of, 289 et seq. 

testimony of two witnesses necessary to its establishment, 292. 

OOM-BWULUD. 
described, 55. 

not enfranchised by mere death of hc^r master, 57. 

^ 3nfranciiised out of her child's share in her master’s estate, 49. 
rc\crts to state of absolute slavery if her child dies hr fore her 
master, ib, 

cannot Jao sold so long as her child lives, 57. 
may be the subject of au usufructuary marriage, 55. 
has no share in her master’s inheritance, 269. 

OPTION. . " 

described, note p. 5. 
may be reserved as to dower, 5, 77. 
cannot be stipulated for in marriage, ib, 
of puberty, in what cases allowed, 10. 
of emancipation, 48. 

not allowed to male slave, 49. 


PARENTAGE. 

establishment of, 90. 

PARTITION. 

of time among wi /es incumbent on a husband, 83. 
does not extend to coition, 84. 
confined to night, ib, 

free woman entitled to twice the time of a slave, ib, 
right to, abates on a journey, 85. 

common to husb^d and wife, ib. 

a wife may give up her time to husband, or-to a co-wife, with his 
consent, ib, 

infants or mad women n6t entitled to, 86. 

PARTNER. 

in joint property entitbd to pre-emption, 175. 
in roads and rivulets has a right of pre-emption to lands through 
which they pass, 177. 
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PRE-EMPTION. 

•S'ce Shoofa. 

PUBERTY. 

tho o])tion of, 10. • 

how established according to Shoeahs, note, 96. 

to Ilanifites, ib. 


RELIGION. 

change of, a cancellation of marrififte, 33.* 

effect of, on wife’s dower, ib. • 

difference of, no impediment to inheritance among infidels, 266. 
sect of, difference in, no impediment to inheritance among Moon- 
limSf lb, • 

REPUDIATION. 

pillars of, four in number, 107. 
repudiator, firstj)illar, ib, 

conditions rcqifircd in, ib.^ 108. 

may ap}»oint an agent, 109. • • 

, wife ^o repudiate hcftielf, ib, 

repudiated, scco%i pillar, z‘4. 

must be a wife by permanent contract, ib. 

not be in her courses or a nifas, 110. 

l>o a moostuiraty 111. 

distinitly indicated, ib, 

provided with maintenance and residimeo if 

* rcpii^liated rcvocably, 163. 
form of, third pillar, 113. 

• words specially required, ib, 

camiot be in writing, ib. 
words that are not sufficient, 114. 

must be entirely free from condition or description, 116.^ 
presence of witnesses, fourth pillar, 117. 

#nc witness not sufficient, •iV/. 
testimon^of women mti sufficient, 118. 
different kinds of, ib, 
heretical kinds of, all void, tb, 
regular kinds of, three in number, ib, 
absolute or irrevocable, ib, 
revocable, 119. 
of tho Idduiy ib. 

power of, may be committed to an agent, I (J9. 
by a sick man, valid though abominable, 122. 

• effects of, on mutual rights of inheritance, ib. 

revocation of, 126. 

for a ransom is absolute or irrevocable, 130. 

revocable if ransom is reclaimed, 137. 

if asked for and not given immediately is revocable, 

130. 


residence. 

See Sookna,^ 

0 


EESIDUARIES. 

• who are, 377. 

some sharers are sometoe^ 378. 

father, upon failure of issue, is a rewduary, 383. 

daughters made, by a son, 384. 

sisters made, hy brothers, 3g6. 
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RESIDUAKIES-coM^inMeJ. ^ m 

relatives by the full blood, or on the father’s side, ar^p when 
combined with those on the mother’s only, 388, 
case of plurality of heirs, who are, 393. 
sharers with, are preferred to their ^ull shares, ih» 


RETURN. . . . ... 

sharers when alone take surplus by virtue of right to, 262. 


no right of, to wife, ih. ^ 
husband’s right to, ‘limitefd 


to case of there being no heir, but the 


Imdnff, ib. 

no right to, m ashat whilst a consanguineous heir exists, 400. 
maternal relations excluded from, by those of the full blood, or 
half on the fathcr^s side, 402. 


SAEEBA. 

a slave free svi juris ^ 348. 

may constitute whom he pleases his heir, ih. r 

his sole heir, if he has no one responsible for his offence, ih, 

SETTLEMENT. 

how the word is used, 214, note. < 

on whom it may be made, ih. 

on ehildrcn, brethren, and hindred, eomprehends all equally, 217. 
when on several in succession, pv^ssession by the hrst is sufdeicnt, 219. 

, when on children’ s children, those oL sons and daughters share equally , 

, 221 . 

0 ^^ childr^p, applicable only to children of the loins, ih. 


shares. 

number of, and persons for whom they are appointed, 273, 378. 

detail of, and how allotted, 378, et saj. 

that do and do not combine with each other, 273, 382. 

computation of, 312. , 

extractors or divisors of, ib, ^ 

when they femain unchanged, 313. 

and how they are to be multiplied, ib. et seq. 

when the estate is insufficient to meet therm how the deficiency is 
to be adjusted, 262, 316, 395. 

in excess of shares, surplus to be returned to con* 

sanguineous heirs, 317, 398. 


SHARERS. 

number of, and who they are, 378. 

when all the heirs are, and their shares exhaust the estate without 
a fraction, 396. 

— and the estate falls short of their por- 
tions, ih. 


SHOOEA, , 

definition of, 176. 

established as to land, but not as to moveables, ib, 
trees and buildings subject to, when sold with the land, 176. 
immoveable property incapeblc of division, not subject to, ib, 
extends to a well and the adjoining ground, ib, 
fruit not subject to, though sold with the trees on which it 
grows, 177. 

land, though divided off, subject to, by virtue of partnership in roadi 
and rivulets, ib. 
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SH 0 OF A - continued. 

•property disposed of by sale, alone affected by, xb. ^ ^ 

in which there is more than two partners, not affected “by 

it, 179. * • 

right to may be asserted m the conclusion of sale, 182. 

■ cannot be asserted partially, ib. 

not extinguished by a necessary delay in asserting it, IS.'J. 

by dissolution of sale, 1 84. 

cannot be enforced on sown land until the crop is gathered, 188. 
right of, hereditary, 190. • • 

extinguished by shufee selling his («vn share in the 

property, 191. * ^ 

compounding it, 192. 

by delaying to claim it, without sufficicnl cause, 

after credible information of sale, 14)5. 

whan the price cannot be asccrtaincil, 190, 

devices by which it may be evaded, 
disputes relative to, 198, 


SHUFEE. . . ^ 

is every ‘partner in joint prop^irty able to ])ny the price, 179. 
may lose his rig^t by dclaf to i laim it, ih. 
infidel cannot be, as against a believer, 180. 

Moos/iw, may be, as against a MoosHm or unbeliever, ih. 
father or grandfather minor's pro\)erty may assert Ifts own 

right as, ih. 

entitled tef claim on jj^nclusion of a sale, 182 . 
must pay the full price, , • 

•not affected by any augmentation of the pnee, t5. 
does not benefit by any abaUmicnt of the pruv, loo. • 
does not lose Ids right by a ma-cssary delay m assqjting it, fh 

■ - rcUiiquishiiicnt on tuism formation, 18^, t8< . 

bound to use all proper diligence in preferring bis claim, tb. . 

not affectc(^ by sales or other disp|>sals ot the ]>r<)periy b) pur 

niusUakTt’hc^pcrty atthc InW^vlco, it full to deeny l.oforo 

entitled ‘to "any incrcaao of Uio proi-erty which remains romi.'cted 

must' Tay‘tho*price before ho can demar.d delivery from the pur- 

after'^inc 'possession may return tlic property for a defect, 102. 
Sc^s n^Uolt his right by guaranteeing the sale or aetmg as agent 
for cither party, ib. 


^I^^^^cludcd in the second class of heirs, 289. 
share of, 273, 379. 

Avhen alone, takes whole estate, 280. 

with brother, takes half his share, t/i. 

Uaif on father’s side comes into place of full, ib. 

mother’s side shares equally with brother, 281. 

naTtiaUy emandpatod, cannot be Weed to mjrry, 11. 
S^Straftt bimiiolf with master’s lairmission, tb. 
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SLAV E — continued, 

^arrl^ge of, by a man already married to a free woman, nnlawfeil, 25 
to a free woman, lawful, 34. 

female^may be married by permanent or temporaiy contract, 45 

— ^ master of, entitled to her dower, ib. 

marriage of, may be cancelled by master’s heirs, 47. 

by purchaser, 50. 

male, cannot be forced, or prevented to repudiate his wife, 52. 
married female, prohibited to her master till separated from her 
husband, 53. • c- 

purificatioij of, ib., note. 

female must 4/e purified after every purchase or other acquisition, 63. 
child of female, duly legalized, is free, 56. 

female, who has borne a child to her master becomes an oom-i~wulud, 57, 
repudiated by her husband, but emancipated during iddut, entitled to 
inherit, 123. 

emancipated for zihar muji^t be a Mooslim^ free from defects, 142. 

; entire property jpf emancipator, 143. 

iddut and purification of female, 107. 

pm*dficatio;i of, when necessary, must be observed in all cases of 
acquisition,«168. , 

may be the subject of shoofa accbi^ing to sopie doctors, 176. 
excluded from inheritance, 267. 
child of, if free, not debarred from inheriting, ib. 

^wlien sole heir, is to be purchased out of the estate, and eman- 
cipated, 268. ( 

to be ransomed out of property left by his or her children, ib. 

SGN.r 

c included in the first class of heirs, 324. 
when idone, takes the whole estate, 276. 
two or moi^. sons share equally, ib. 
with a daughter, takes double her share, ib. 
with one or both parents takes the residue,, ib. 

SOOKNA AND HOOBS. * ^ i 

requires declaration and acceptance with possession, 226. 
words by which it is constituted, ib. 
rendered obligatory by donee’s possession, ib. 
cannot be revoked, 227. 

a slave or house may be devoted in this way, iB. 
housaor musjid may be devoted in this way, ib. 
after expiration of term, property belongs to the devoter, ib. 

SUB UK AH, OR ALMS. 

requires declaration and acceptance with possession, 224. 
cannot be revoked, ib. 

bestowed on descendants of Hashem, ib. 

may be bestowed by a Mooslim on a zimm.ee, ib. 
should be given privately, 225. 

TESTATOR. 

must be sane, free, and not less than ten years old, 232. 

suicide, when will by, valid, ih. 

directions of, must be strictly, followed, 234. 

TUDBEER. 

described, note p. 65. , * 

cancelled by the^signment of a slave as dower, 76. 

like a legacy, may be la’wfully revoked, note, 79. t 
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TUDLEES, OR DECEPTION. 

SIB to freedom of husband or wife, gives the party deceivsid %riglit 
to canc'cl marriage, 63. * 

as to wife’s virginity, affords no ground for cancellation* 66. 
case of two men having th<r wives of each other brought to them on 
the night of marriage, id* 

UNCLES AND AUNTS. 

are the third class of heirs, 285, 328. 

each of them excludes the children of others, as well as their own, 
329. • 

exception to this rule, ib. * 

— restricted to single case, 285, 381. 

paternal— among tlicm a male has double the portion of a female, 285. 

combined with mat<ynal, formei* have two-thirds, and latter 

one-third, 280. • 

maternal — among them all share alik* without distinction of sex, 285. 
on failure of, tln^r children and children’s children succeed, 328. 

VESTED INTERESTS, 

described, 318, et seq, 

VIRGIN. 

assent of, to marriage, nmv be inferred from silence, 9. 

WIDOW. 

always boui^^ to observe idduf, 160. 

iddutof,U4, ^ 

hedad^ or mourning, incumbent on, 165. 

KaSSio right to maintenance during the idduty 171 
share of, iu husband’s estate. See Wife. 


VV XT JUi. 

no man can have more than four wives by i:>crmanent contract, 27. 
no limit to immber of wives by tempdiary contract, or by right of 
property, 28. ^ ^ 

may refuse herself to her husband till dower is paid, 70. 
repudiated three times unlawful to rcpudialor till married to another 
husband, 120. 

ninc^times, for ever unlawful to repudiator, 119. 

rev^ably, inherits to her husband if he die during the 

iddutf 294. * 

gift by, to husband may be retracted, 20G. 

to, by husband may be retracted, ib. 

share of, in deceased husband’s estate, 273, 294, 338, 381. 
who has no child does not share iu land left by her husband, 295. 
has no right to residue of her husband’s •state, 262, 339. 
term not properly applicable to woman contracted in mootd, 344. 

WILL. . ^ 

definition of, 229. 

by a suicide, when valid, 232. 

requires two witnesses for its establishment, 242. 

exclu<!hng cnildron from their share in deceased’s estate, invalid, 238. 

relating to emancipation of slaves, 245. 

• "for other matters relating to, «ee^Bequcst. 
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WU£A, OR PATRONAGE-^con^muei. 

•f edfcmcipation, ib. 

conditions of, 347 et seq, 

of responsibility for offences, 301, 360. 

conditions of, §60 %t seq, 

of Imamutf 301, 362. 

no right of inheritance founded on, except on failure of blood- rela- 
tions, 346. 

case of reciprocal, 347. 

title to succession by, not transferable, 354. 

shifting oi^ ^5 seq, 

ZIHAR, 

form, 138. 
conditions. 

of the zihar itself, 139. • 

of the moozahtf, or husband pronouncing it, ib, 

of the moozahurahy or wife the subjkjct of it, ib. 

effects, 140. * 

prohibitiefn of conjugal intercourse till expiation is made, 140. 
expiation, see t!fat head. * • 

not evaded by repudiatVon and remcation, 140. 

alternative of, in case of inability, 141. 


ZIMMEE. 

having more than four wives, must? on conversion to Islaniy be sepa- 
rated from the excess, 31. 
has a right of choice in that case, ib, 

may exercise his right of choice alter death of one of them, 
ZIMME^AH. 

what rcstftiints may be imposed on, by a MoosUm husband, 33. 
iddut of, 168. 

ZINA. * 

effect of, in eslablishing aittiiity, 23. 

parties guilty of, may intermarry, 27. 

previous to marriage, no ground for cancellation, 35. 
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Abik .t. 143. 

Abneeut .t note 1 fO 

Adil 248 

Ahl-boit 246^ 

Ahleeut $23* 

Akar ^ 197 

Akilas ^ 351 

Akrub^. : 247 

Alat 295 

Amccn 250 

Areeut 54 

Atz ^ •. 175 

Arzeen ^ptc ib, 

Asheerah 240 

Asmut 166 

Asubah 253 

Ateout # 203 

Athna-asberiat 216 

Awl 274 

Awleeah "note 6 

Awseeah * 248 

Ayessah 54 

Ayn - 203 

Bain 

Beya ^ 

Beyt ®® 

Bidaut 11® 

Bnbecmah - note 104 

Bnftlfree 1®0 

Bar - 

Beeat ’%••• 


Deeut r. 234 

Boyn 203 

Bark ^84 

Ecdan 257 

Ecla 14r 

Eeman * fii 

Ekalut woJg 113 

0 

Fajirah m 56 

Fasik 248 

Fira|Ji 1 55 

FoorooA 378 

Jmcer 247 

Fareezut 274 

Furz 2U 

j’ 

Habis 227 

Hail note 110 

Hajib 262 

Ilalu note 110 

Ileba 4 

Ilcbbatf 203 

Iledad 165 

Ilillal 162 

Hizanat «... 94 

Hoobs 226 

Hudd 46 

JEIubaau note 227 

Hujj 98 

Huluf. 167 

Hurbee 184 

Husban *. 241 
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Httsnn note 2 

n, 239 

lamar « 227 

Ibahut V*. 

Ifzao 60 

Ihram note 27 

Ijaruh 4 

Ikbaz *note ^4 

Imam #. 47 

Imamut 261 

IiiN 116 

Inin 

Injcel 215 

Irish ^34 

Iskan 226 

Ismut Mt note 113 

Isteclad t 57 

Istibra a note 111 

Izl^ 43 

Jeeraif 246 

Joozam 60 

Joozz 237 

Jdb f. % T. 60 

p 

Kafir \ 10 

Khali .• 133 

Kharyee 42 

Khoola « 129 

Khcxims Ugl 

Kiblah 216 

Kismnt 83 

Klst ^39 

Kitabee note 29 

Kitabeeah ih, 

Kitabut 169 

Koora 161 

Koorbut 144 

Koor 258 

Kowm 246 

Kowb 241 

al Nushab ib. 

al Nuhl ib, 

Knbeer note 8 

Knbeerah ih, 

Knbz note 203^ 

Kolalnt 262 

Knm 60 

Kusran ^ lAl 

Kuyyim 219 


Lian 


Luhzah 

167 

MqJ 

note 277 

•MooHmur 

227 

Mooataddah 

36 

Moobarat 

136 

Moodd 

145 

Moodubbir 

269 

Moodubbur 

ib. 

Moodnbbnrah 

note 56 

Moohrim 

note 27 

Moohsunnah 

152 

Mobkatub 

244 

Mookatubah 

133 

Mookatubut 

note 269 

Mookhalif 

35 

•Mookhtnllah • 

133 

Moola ...• 

148 

Moolain 

155 

^oolaunah 


MdLleo 

148 

Moolee-al-mowlalk 

297 

Moomin 

35 

Moomincen 

..... ....... 215 

Moorahik 


Moosa-bihi 


luho 

244 

Moosee ...* 

232 

Moosh#! 

204 

Mooskin 

227 

Mooslim 

215 

Mooslimah 

40 

Moostubrat ...f. 

Ill 

Moostuwludah 

143 

Moostuzif 

35 

Moota 

2 

Mootubayun 

314 

Mootndakhil 

ib. 

Mootullik 

107 


Mootullukah 109 

Mootumathil 314 


Mootuwafik 

ih. 

Moowujjul 

78 

Moozahir .! 

...jt 139 

!Moozaknrah 

ib. 

Moozarubufc 

7101^*181 

MofTkoof 

213 

Mowkoof alehi 

21% 

Mowroos f 
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Muhabat 

- 256 

Muhr • 

67 

Muhi-al-soonnut 

68 

Muhr-i misl 

note _ 69 

Muhr-i-mithl 

t5.* 

Muhollah 

221 

Mujboob 

148 

Mujoosec 

310 

Mujooseah 

17 

Muhullab 

221 

Musakin 

7i<)tc 175 

Musalib # 

215 

Musbbid 

211 

Musjicl 

nsl 

Muskin 

note lt5 

Musluhuf * 

note 245 

Nashizah 

8(^ 

Nasib ^ ^ • 

243 

^Nazir 

219 

Nifas 

no 

Nikah 

• 1 

Nikab-al-Diiim ^ 
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